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Abstract

71

On August 20, 2008, FCC made a landmark decision to order Comcast Corporation to end its

prior discriminatory network management practices, and affirmed its authority to protect the

Internet under Title I of the Communications Act of 1934. In this order, FCC states that it has

discretion to choose between adjudication and rulemaking, and can exercise its ancillary jurisdic-

tion over a broadband Internet access service provider’s unreasonable network management

practices, even though it is not a common carrier under Title II of the Act. However, the issue

of what constitutes reasonable network management remains to be solved. Government author-

ities should make the additional framework that is necessary to preserve the vibrant and open

architecture of the Internet, and foster its progress in the future.
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F—F—/BEER R UGS (=‘Memorandum Opinion and Order’) @ 541252 X N 7-EEpE 2 S
RIX/EERIE R S0,

CHEZ, ZD[ART VT LAY TR A= —/HERRROGY] 3. AR b
BEhEx 5,
HIWHE A H 20084 8 H20H

(a) HFOBORZ ST 5 FCC OREREIZ DT

FCCiE. A » & —% v PBERAEI Ic B\ T, EFFHEEHS, BIE S 1172193445815 18230 (b) 17 T
sz U7z, [k 4 > —3 v MEGE| (=‘the national Internet policy’) ZEE L. »D. @Hld 5.
ZOEEEFT 5, ZOHEM. [ 70— PN FOREEGEL, A2kA > 8 —F v b OB S AH
HERINAMHEEZHERUEEST 2 2 ThHY, FCCIE, 7a—FNYF A v F =% 7
TR —ERTunNgF—12, [GHYZ ALY b7 —2738E ]| (=‘reasonable network manage-
ment’) OEBICIRL T, [THEED, EPTOLECRL T, BoFRNT 27 7)) 7r—v a > z=/FH)
S¥, Y—EXEFHTIMENEET 22 ], RUTHSERT 258N >y —% v b Eoar
TV TI7RAT L MEHEET ) L] &, Bl FCC IR, 2o [EXEFETSY 7 o —
PNy FIRRICAZ I L T, A > —% v b DT H 2 FAMRS N7 FHR HERs LIRE S 2 855 O
BgEEZZSHLY, A vy —% v PBORFEA%Z [ETHOBERIEER | CRET 5 2 L 2GHL i,
Fiz. FCC 3. SUFFHERIRL - H ., [Ff7 v — vy Fapgy] (=FCC Wireline Order’) *?
PEIRL. Bz, FCClx, 4 ¥ & —3 v b7 7 AXIX[IP 250]E & § % ] (=‘IP-enabled’) % —
EX (Off) *HWET2EBXGBRFEO 7 aNA ¥ =0, s DFEANCERK L T 23l % 75 7%
SIE, BRI, ZOTAERVIKOTEZIS 2% (RLT) BELLV ], EEHELNS,

FCClE. 7u—FNY R P —ERD T N4 ¥ — 1203 5HlEE LOWE*H T %, Brand X_3
WBWT, AREREFHAFTE. [FCC i3, MR UIE & O#fE 2 RiHl 3 2 . @ E S LR fF
PERY 72 & HEME | (=‘ancillary jurisdiction’) D & & T, EHRY —EAD 70,34 F—izxf LT, BINK
RTINS 2 R I 2 Bl 2B 9 2 1" RO TFCC 3. Misk~—AD ISP(s) i2xfL T, & Iff
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DR 2 EEEMED b & T, Fipl el LORHE 2B 2 BhEH Lt 5,1, bab~iz,

AECREE N5 P2P 0 TCP a2 v a v/, [BIC X %85 ] (=‘communication by
wire’) ' Th D | KO RFY)EHEFEEES LR O — A B O RICEAE S 2, MR 2B
HEOFTHICIE. FCC OFEATEDRIFHRI L ETICEHANCATRER %[5 ] (=‘something’) 23HETH
20, T o, FREOLITOREICE I NS, £3. AiE§230(b) 3. KA > ¥ —% v MBORD
FH e FCCIER U [AES 17 13 AE DO SRIH 2 ST S il 2 25K 3 %, 2 U CLRES 4 () 1213
FCCiz. ZDHWREDHITICB VW TRETH V1G5 (FIE) - @x 2 A 2R EME53 25, T,
Zhix, LTO 6 DOFKED b & T, BAx OMERICEEMICHEN Th 2, 5112, HiE§ 11k, FCC
L TATREAR D 2B VT, AREDOETOALZICH L T, Bl T, BFEE T, 2K G/ OHER
DBEY—E R %, @Yz, GHENZRET. AFWURET 5] JE2ERT 2, H212, K
E§2010 0%, [[FEY - F ¥ V7] —ECRADLHOORVZENEET S, 270, Be. EBE. o
BH, AOHHNZ, RIET, 2, GEHNL O TRITNE ST, 2L T, Wik 5, TAIEZR XX
JEEHN ., B, B, 2. XEHENIZ. 2280w, THEETHLEES NS, L. #HE
T 5120 531z, [AEST06™! &, EFEHE . SR, OERIC, £TO7 X ) A NN 2 EE R
EXIBEEROBRELZEEL 2T o kWw] EHEL. N2 EET2EE%Z. FCCItiftd, &#
412, [FA%S256' 13, TR D /i bIRILWE O EERE R — EX D2 =¥ — R 5 —/F5E
FHik s, BRUEEY —CAORMICHA IS, ARESGERF A v bV — 27 10T 2IEEHI %7
72N T 4 /77 2 ARREME/BEATTREME D], U 2 — =R OMER 7 04 77—, &
B, o, B, EXEFEAY PV —2OMTRUOZNFIC, HHRERERVZET 26T %
TREAES 2 /MEL R DD ET 2 2 L2 HET 21, B 510, [AES257* 13, [ X T 4 7 DFE D ZRRME.
16775 % G S, Bl ORIHE/Fe R, RUMF AL, BOR, s, ROLEEIFFT 25 208
5] HOBORK U H Z{E#ET 5 2 £ ' 2HIC, FCCIeHBE R MRS 5, £/, B#ET D ra)
K OEB D & OME/A—Hx b7 6 TRHLOTAE. A V7 —% v b 2RICE L5285 0. ¥
TRANOXAE, FREFRIZOHNZHE S EE25, H 612, ZORRMNERHEROTHEIX. 7—7
FEN, AR L T, BIROFEKL Y —ERXDARERIRY &% biRILWEREZREE L, 2D 12
THILERET LR, EODOLET S| HTHEIES 60LICEL I NI SEBERZHTHE S ¥ 517,

§230(b) (2) WFEESNDZBERM, 4 ¥ —% v NIRRT 2L 2IERGIRER L., FCC OERIMERE
BET 2EPESOHEREMNERT LD TH 5 LFERER V. BFBORL, 70— F NN - A
VI =AY N T IR Y =R SUNA T T ZBFOUA 2 2 EE L EIET 5. L AHE
FICEite 2 L kSR, g7 FCC I, 4 ¥ —2 v P RUHIRLY —EATHSGICHEL5 2182
Wiel 72 2 BUR OFT 2 & B2 EEIE LIS 2 T2 CORERISZ Oz . 58 L T & 721,

Comcast t1i%. Free Press OfIRHINI TR FH T 2 FCC OEEEME ICBH T 2 im 2 E L Tw» 5,
2 fEHij. Comcast #:. Adelphia Communications Corporation (LLF [Adelphia Communications
#1). K t* Time Warner Cable Inc. (BIF [Time Warner Cable #]) Z& L& TR X IcB VT,
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FCC i3, 45|23, [Time Warner Cable #:31% Comcast #hic k> T a b, KBidiT4AX
BA Y =2y bOAYTUYRET TV 7=y a YICHT BMAZDT 7 e AkT 2% bz
S TERMENE V] £ 5 Free Press D FREZHFA L, [FERICBW T, W% 2 214, BRK
KA Y —Fy b ar7ryYEHEIELTWEXE (20) GEEZETIETCOIIMIFET 25
BlTiE, HERZT 2 Y4FEEZ. FCC IARRHN COERFHEE 2170 E2 ™ eHEL. 2L T,
FCC DA > % —* v NBORFEWH, [Z ek LT Comcast #: [ 1*] Time Warner (Cable #£) ®
AR s FEllZEat | L BHE LY, Lo L, Comcast i3, FCC OEEEHE 2% 3 % HIAL
TxfTbRirol Ly 7z, AEEELERE T, YWz, KR INIRTT Lz, T ORRE,
FIfIE. BRSO EHEM THMm S NI BRI ORIRHEN. TTH 5, HIED Free Press 17 & 5 AR T
ZHET D FCC DRENNDEEHRIL TR ILI N 518,

(h) UKot 2 FCCOT7 7a—FiconT

HFGFEEE, FCC o, [FH 0@, D, Ml 2 U K O IEFR O HENZH U TR b B S BBl 21k
BT, ZOFFE 2T ™ HEREEMEL TE T, £, ERERERHFNIE. — BRI ORE
T, [HED NEBHfEZR NV — )V /HER/N—F « 7> K « 77 —Z b « )b—)1] (=‘hard and fast rule’)
DOHENL % IEST 2 7c O I LB O E . XIS E R HEMME R OSREOTFEIC L > Th 2 —fik
HAIOWE T ORESFIRETH 2 2 &, LW HIHE T, TBIRBIC L 2. HilEELoHERED [—
H—#D ] (=‘case-by-case’) FERBORHMZHER L L RO TEL L, FOBIC, — &2 HAHIE
X377 Feky 7 0BE ORI, £, B 110, FAREE T 2 UFTBHEBE OB R T 5.
CHIBIL T &, ZORHEAMERERFTG Db O L LT, FCC i, #iiz 2e#FR O BER % HAREIZ B~
mET 2 HMT. LiIZLIE, BHABIETIZR . LA, EE WKL T & 7213,

FCC &, ¥ TN A O A CARUEDRR SN ENETH S, Llah T 2077, HMEFFi & &3
NI 2, 2OHEHIE, LTOLBY, F1wX, A ¥F =32y PR T 74 v 7 /BEEOEEONE
X, FickdbDTHY, FCCIiF, EHEELAHET 20ENDH %, FCC X, ZORFETIFHDHD
3 | (=‘prophylactic rule(s)) 3 ZEFH L\, B2, A VI —FZ VY h T I7EA 32w b T —
73 EHET, DL BT H %, FCC Id AR A BIIHIE 23 R v 2 HEE HIsK e v, & 72, Comceast
HESLTONL Y=, EFENTHL b, YBEELEN#EL DO LT 2, 31T, —H—
D)7 —A-NA = —ZADOERO 7 7u—F 1%, EHES ORIV FCC O4fl e —83 5, #H
DBGEIX. 4> 7 —3 v PRUPZDMORAII Y Ea—F « F—ERDIHD [ H 555FH 7%
HEME ] O#R2F L, 2L T, FCC b, [Tu— NNV N-H—E Rk, HFHEFNETHHCBT S
& R O 2 RS 5. R/ NEOHEIBREICHEET 2RETH S, 1%, LFHRL T,

EREREHLFT LD 2RI, ITBEEBEOEE ~DEKFEIE, HEOBEHICELEF S, Comcast
. A&, Pfaff v. U.S. Dep’t of Hous. & Urban Dev.*! 28| L C. AL DEENDKED,
UHERACGET 2027135 4 DOFIHERZL L, LrL, ZNO6DETH., UEEHICHA S
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iz,

FCC oFFED LR 13, YUBBEFHE 2 AT 2 b D L L, FCC i, HiRDMEH T, B
W OFANHIE OB % FEHE T %,

F 72, FCC OfFBE 2 MERE 13 . BLRIIHIE K CFE 12 K 320 B 2 FIEZ W9 5 FCC OE kDA
DO &, FCC OLFREDOI Y o/ OZROME L 13, 2L 3ITH S, iz, a1 ET7RHIX
BIREGREHIATE. BEFH X . ROUHTORFIORKINC B 2. FCC O 2 EREDTTHE % B E
LT&7M,

Bz, 2THEMOEIRY — X 2R L 3 2 BOROFAEIR. AMETOBEZTE L 2\, HIRLORR
2, FCC I, A v —3 v MBORAOUFIFRNCEK T 2 b DICEE Lz, AT, 7u— Ry
FEZEOFEBHCHET 2|EDOER T, Zhid, [FCC . EH)BEEOE RO b & T, Zhdd,
A vF =2y FEERFEIHICBWTARLIZA Y bV —2 ORI EOFRAIZHA L, »D, il T 268
TEETS,] LRz, 2L T, FCClZ., 7—7 NV« ET A « —ERADTuNA F—Zd 5
SRS HPHORIEE LOMRETHE T 2BE L2, BOBLHAT L TE X, Iz, A7 v — /x>
FEricB T, FCClk, Zhdd, UFY—ERADTunNA ¥ — 1 EEERHET 2 LREL. [Fx

I, ZOHEMNCEILL DDOH B 7 u— RV FIFRICE W T HEERZEL IC A Y NV —27 DRE/
¥l 74 LOMEHEEZE» DD LT 2 HETLE R, W7k 5 [FEREF I/ FEH SO
(=‘non-economic’) Bl LOFTHE X AT 5 2 L 2L TEEL LW, ' L L7z, Brand X &
BT ERERE B EHFNCHR: S 7220024 D Declaratory Ruling 128w T, FCC 1%, F#§230(b) %
B, 7= s BT AL+ B —E R BAHEREENE 2176 T 2 720 O, IBIAWHIERE EORL
R ZRER/a A2 M EERL, £, BETuNA S —ICL B MAEDT 7 ADT 0y F
T/ [ET B2 E/4 7Y 2| (=9mpairing’) 1Z. FCC ® [/~ A] (=‘intervention’)
DIz DAREY [Bl&4/ ) A —] (=‘trigger(s)’) ThH2. EEHHL M, iz, 200541 58 HIER
B, 7O—FNYR e f2VF—Fy T I7ER - H—ERADTUNA Y —Th%, Madison River
LRIBEHFERZITV., 202 —%—0D VoIP 23 2512 7 uy > 7 /i T 5 UFEFEH =KD
BRI, IherEl FCCOAEIR, BHEFHE 2., TONHOBOR L BEEGHELEE IRV EWVS
Comcast #t DRI EFRZNEDZNH D LT 2,

I, FCC X, FERDIRUH Z Off 72 B % IE4 b3 2 5512 Ml 2 T SRS CRIAIHIE o 1)
BEMEZHEER L 7wy, FCCIZ, 7O — RN R e f V¥ —F2w b e T I7XRA P —ER -« 0N ¥ —
DEBOEE Z#HE T 2 (Db D TH2), T LT, FlSh, 77 AWRERA 5 —*F v b Ok
HIEE 2 P2 & D & 5 T OSBRI 72 21T8 2 2 HED H %,

(©) UM F DR
« 3w NU— 7 EEEENENRTH B OHK—
WAL Comcast #:D & v b 7 — 7 EEFEHIC L 3 ARARY. 5D L 7 HiPH TG S iz 152,
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TV =y a R a b aVOBTOERN 2R T, YT ORRIE. BRE O TSR,

EFA e =L AYEa—F V7 Y27 RUOFRETAEDS Y > u— FiZfks, P2P 7a b
IR % Comcast #OF ¥ X, EHGEEH$230(b) (1) BHET 2 [4 > —F v b () -
DHEBEAIFERE 2 RS 2 JHEFHOBORIGER I 2 RICRZT 5 b, e o YZTHIE A5 —
Fv MBORFBICEL S L2 IHEE ORIGECOREN IR T 295 TH %, L7zh > T, Free Press i3,

Comcast HHOEBEN, 4 ¥ ¥ =2 b DAY T Y RET 7V r—v a Y EEPICHET 2 L0,

[—IEF 7Bk (=‘prima facie case’) 2L T &7,

* Ay b — 7B E SO GE IO —

Comcast thid, ZD v bV —ZHEFELR, AHENLZLDOTH S I L 2RI RTNIE RS0,
Ftid. Z20Oxy bV —2#EEN, EFNTHLELTH, GHEHNTHSL, EFERET S, LrL, H
FHEHOFMFRIE, BEL T [0 FIRICHE < O3 21505, Bz, FthOEBHE. H5REDT 7
V7 —varyOFHEZERI 7oy * 07 /El Lz, Lizai> T, FCC . Z DRk SO Y
WiE, BRI OBEE L fER e RE T 5. 5L %,

FEEDOFEER. F v bV — 7 OEEZENT 2RIV T, EEESHEGS T 31O
BWT, 2. AECEEI NS, FIOMEE LT, FAHOEBEIZ, PR edb 3 20EMBICE -
T, WECEENTH 2, FH1i2, 2hd. E»r2FEEBLHEALZVEFIC D, BICH S 2 HE
[HEEI N2 | (='disfavored) 77V 77—y a Y 2AT 2 2 L 2 BHIC, HEE5 27, HE 212,
FItLOBAED P2P HEE L, Z ORHD A v b7 — 27 2EOEBEOKE, T 1 HORR (H) ic»n»
bod. FKEshz, 310, ZOEMI, BELCWIHEE/ — NE2E7 2042 EMICL T
WZRWRRIZRZIT o B,

iz T, Comcast #hid, ZAIZITS ZLxl. VI 74 v 7 /BERELEET ZHNTHEH LG,
FO P OEIRBL2H T %1%

Comcast tE ' Z DMIOFEE F. & v N7 =7 EEEFKICB T 2 FHEHEOLEE RV GEHED)
FREOLBEMEEFAT 5, FCC X, NI/ LRV, Zhiuz, FCCl3., 22 T7unNA 5 —0D
Ay b — 7 EEFEH 2 MEICE S  TIREICEE S 5. kM2 R BHA 2R L R0,

%7 . FCC 3. HEENW. [HoFERT 2 5HENEBA VI =%y b Oy T V7 7R T 54
MEET 217 MU, 7ag &= EHBOBERICERL T, WER LV 2 cffEsh s gk a
YT Y NFEFIGER T 2k % 70y ¥ 7/l LIS 2. BRET 5,

LoL, FCCiE, Yung y—n, 77V r—yarXiZary 7 iy T nwEg e+
5 xR ZHEIICB VT, 4 ¥ —% v ORI NIEE IS 2/E () &, Frc g
ThYH. 2L T, 2 v M7 =7 @EEEENGHEFEN 2 HICH#ED 2 G () 1. v, £F 2 5,

P EDL&ToHEEIIZ X > T, FCC &, Comcast #EDEHH, GHI L H v b 7 — 7 #E K & R
Lz, &¥lrs 2,
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- THEHOBHR—

Comcast tED * v~V — 7 #EEH O % DIHEE ~DOFROMEORMEL. FAET 5, FCCld. 7
O—FNYR e YT =2y b e TI7HR Y —EADTUNA =D 3y b7 —VHEEHEDOLD
D, —MLHROEREZHAL CI vz L. SHEREFHHAL W, UL, ZFE4y b
7 — 7 EEMEFEALT 2 ORFRE L. YEEHOWEEENOROKRKT, s »rcBlbEh D,

H2T7TTNV =y arOirRERTIEBICHELRET 28 OWEBEE X, ThFET 27
O—RNYR e S V¥ =Ry b TI7LA«H—ER - TunNg y—%2J S, LrL, Y%7 7
V77— ayAREHEHEL, TOILCEo T BB EWT, HFT7 7V 77— a VI L T,
B %G 2 %,

FCC i3, @ OAMEOBEE S GHICHEFET 200 FTOry b7 — 7 EEEBOBRT. HES
W, BWETH70N, Y —DEFRR L, R T 5 2 EAREL TS [ 07—y P RUZD
fOMSGE A > E 2 —F « =B R & > T (F) 1T & 2 5FH 5 HHTS I 2 e 3 5 T
br5. £EZ D,

Comcast #i. 2D v NV — 27 EEEEZHICZ OBEFIWCHRLTE 2, EFRT S, L»L,
FEtto [FIH GID) F&f) (=Terms of Use’) ICi& N5, FfOY —EZAH, [HEI N k
DAABRCTYAAEOY — MlR] CRLES, L) ERE LEddid, IR R C S < HE
FOBFERAEEE IRV, B, RLAGBODIBETT 6. ZOL D) &tEn» o FHtto P2
P 7o anicd 2 T8 eiEnd 5 2 L dHRE» -7 THS I,

b L. I Comceast #1235, 2 D% v bV — 7@ HEFEBEBEHITH 2 LELC TV 51, A,
OBV HTITEL 57 Th 5 512, MpWEHNTH 220 [FERA] (= hallmark’)
. B2 7UNA T —H ZOBEFIHL T, 2B ETo TR 20 EBATHRT 22 Th %,
Comcast #1:23, FRICEEOHIREHAT 2 2 L 2 HET 2HPHICB W T, [k, Th o 2EEC
SLUTHRTARNETH S,

- B

FCC » Z Z CoRMEHRDOHIIE. Comcast tLDOIEFH L h v b7 — 7 BEEEBEOK T THY . %
LT, ZORFFIZ. BHEOTAIZFTIEL 2T NER SR, EWIRVEIIDEVWA Yy —Y/IEE%
ELZETHS,

FCC i3, M2, BFEFMS BT, $FERETE, WIROEF LK TL, L. [Fuban
AR/ 7a s anN-7 7 7 A7 v 7 %] (=‘protocol-agnostic’) % v b7 — 7 EEHER = 5IAT
LI EREHLTCE I L 2FET 29, FCCIE. 7o, AHEMNRBATIHM O LI 258#T %,

Kz, FCC 23, Comcast #:0D % DERDMF R BT 2 2 L 2 WREL T2 BT, HFin T OARK
»H30HMANI, Fthic, AT21T75 2 & %2@U 5,

(1) REHIOERW S Xy bV — 7 @EOEBOFEM%Z. FCClzBiRT 32 &
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(2) MMz LT, [, Zho OEFNZEEDOFEE 2, KERFTIKKT T2 0 THI 0%
BET 28FetE %2, FCCItigHi 5 Z &', k¥
(3) FCCRUAFKIINL T, BEOFKBCERT 5. 2y NI —VEEORBE RS 5 2 &

FCC 1Z. Free Press KU'% Ol A%AH ., Comcast 2 FRLFT 2 2 L 255 O LFEIKFIC, [FH
o SR SN B HRIOAR» SRRE SN ZERT, A% v bV — 7@ EH Rz e R
%o

FCC i3, ¥FFHm S 2T T, YHREIG T 2 HEENE 2 /59 2, FCC i3, Comcast #HIZ¥F35
LU 5 (MED) B/ R/ B S 6 Ua v,

2.3 [1)&E]

PLEDOKIC, EHRY —EATHS, 70—FNY R e A F—F v b+ 778X« $—ERLZHT
% FCC OEEHDITHO H Y FH, BE LT L, 2D, 200889 H 4 H. Comcast #1i%, FCC
WCRF 2FFIAE. I v > B 7 RIRKEFEERFHEFNICRE L7z, b lU Shite,

3. BE

3.1 FCCIZ& 2HBHIMNIC L > TEERLBREINFERELOREHIIOVWTHICEBBIEEE ]
I &I FCCIZ& B EMY—ERRHIDDH Y) HEHI—

FCC Iz & 2 43I & o T, FRCEFEFEE T b £ O < FCC Iz X 21EHy — E AHIH O
HYFEOWT, BHEL, BFLORHIPHEEIN I LF, MO TEELRERZE T %,

9. [2.2](a) OFHECTHLIBIC, FCC i, FHIERA ¥ —2 v PBOR'™ ZEE L. »O.
s 2 T2 FCC oA 5§ 2 BFEEES230 (b) RUEED Z Do 6 DDEHEIC b £ D <Lk
MIHEREIC & o T A 8 — 2 v MBORFIE Icid s W2 FBRITKR O 2 OO HRIHIESF I B Tl S
NleF 2z, (To& 2, YFBORAWAZ BEEEHTELZHITER e LT BHEILES, tv
IF A, BEERITULY, LT, UFMERICD EOVWT, ¥y — 7 NVEBELERZEDHEELLTO
ISP(s) XL T, BEEHRZITH LE2 L Oy E»iLiz,

Kz, FCCid. #FFHSIC Lo T, HEIEEEI4G) 0 b & T, [FHHEOMY), »o, dol 72 L
FOIEZOBHMICH L Tid RSEMT 28520 5T, TOFHRE %217 ] EREE2ffE5Sh, TL
C. Chenery II' iIZ BT, EREREHHFDR LI, HE2—EDEME (Thbb. —RRAOFR
AR, (16D NSRRIV — )V /HER/N—F « 7> R« 77— b « b—)V | OFELRIESILT 5720
LB OR R, Ni3EERHMMER OSHEOFEIC L o TH 5 —RBAIONE TORELIT
AHETH 2 2 L) PRESNZHEH . FIEE LOBREEOHETFFH S IC L 2FKEORMY, HERF &
L@l o, HAGEREHE T 21TBUERE ThH % FCC i, Z0EEICB W T, HAIGIE S IIHE % 5
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RLBGE, LI FEZDVHERS NIz,

FCClx. ATy —7NVEHEETH S Comcast fic L2 Y Fe2——D P2P V57 4 v 7 /il
EEOEW ST T 2 FE 2D 5 L T BEFHRE 22N, D2 70N 5 — DT R =
BTIRD 2D, GHNTH 2 | FEERAB LI BT, YHTAORIME 2K 2120 [HHEMN%
Gy b7 —Z#EETH D L0 PR T 25O BfHA ' 25A LTz, T72b b, (1) X
Fy b7 — 2 BEEES GRS LIEGE AR L O TR 2 T 2 ERSH 20, (2) UFA v
P =2 « H—ER - 7unNAF =N, 2Oy NV —7@EEEEE, BWYNBHRL TS, ZL
T, Q) GENEI YT YR FEMNCHREZETINTO I XLER S TE D, i (Fux
47 —fllo) B, [Hy bV —27#E] ThR2HECIE, UFETa— RNV - ARV =% =%,
ZFDAY N = EEFEENEHENTH S ZEE2RIBITNIERSRN, EVWI3FEZTHD,

FL T, FCCit. AT, LLTFD 4 > 2L LT, Comcast #0175, JEEEHNTH S, LH|
Wil7zo $abb. EttOFRICK LT, (1) FEfD, BEHESNEESNE T 7Y r—v a v &l
ALTWAZ L2 RHlE LT, FREHERZME L Cuaho tBEE S, Bl L:Z &, (2) RS,
BEPEESNE 7 7)) 7 —y a Y RFHLTORWRY 32y N7 —27 DIEBEO Y — 7 KO TH .
FHELBOFBEFEHL COLBERCEEES 2 2ol 2 &, (3) FEHED. v b7 —7 OFEEN
FAEELRpole b T, BEShA7 AV r—ya v 2HEALTWEREZ, Bl RO
(4) HFATRIEF. O, 2y VTV —7 OEESFAE LT, LEHESFRT 2 LD b IR
WIER LIz Z &, Th b,

FCC OL4FHMNC & > T, Ha L b —EDFMHD b & T, RmRBE ORI NIZ 7 031 57— DL
AL 53, BELELTOTa—FNY R « ARV —F —DITARERE T 255 EORFH AL,
FTEERNT L, CHEHFET LI EDNARETH LD EBb 51,

LT, Y —EATHL 70— RNV R« F—ERIHT % FCC OEEEMED H D FicxtL T,
UFD 2 DDF Z08FET %, 1 21F, James B. Speta #E#IRICR I 2, EHBEFEE IHFHO b
L TORHERIEEENE 2 BRI L. FIERIC b & D e RHGINEHA ORE 2 TET 25 2
THH, bS5 1o, Philip Weiser #IRIcAR SN2, HEERCILRNCHRT 252 TH
27 L T, AETO FCC DHIWE, BEDOF X HERZ I bDThHD LBNT L2 e
RETHZ DD EE LN S,

3.2 FCCIZ& 2 L5R¥IMRICt 9 2 5FMIC DL T—FCC ZENERIF & I —

FCC O 4&m i, BHEOGEONHY 34 2 Ttk & iz, Y3 2§, KZE TEL D,
ETCOZREPMEARIFEHZFHERL 2o RICAH TR, BFIEMEZHEL TS _MEXHETDH 2
Martin Z&£. Deborah Taylor Tate Z & MU Robert M. McDowell ZE & . ZHIZKET 32 RE
WX H#E TdH % Michael J. Copps ZZE K U Jonathan S. Adelstein Z£E & DfIc, FER»STELEL T
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Fhe. WiF. KET, A28 —2 v PORKIEZOWTOEELHW N, REDOD L TirbhizZ &
R i
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%312, Adelstein ZHIZ. Z OEFIFEH 1B W, [SH, fAZ, Ba s, BEIfER A v 5 —
A v MBORFEHOE R 2 FEA % H 3 2 iy 2 f1Wie & o T 2 OWER 2 B & 5w
el ek, BLIES, B3, SHOHW, HBEENA VY -3y b LOHEHREEZ LTS 2 &
LS KTHERSE2THA I, LHHET o) & IRAT, LEeHIN % 5  FHili 5 2,

HLiE, FricA v —2 v MOIEB LG REFROBE2 S, YFaDE. BN L bOTH S
ELELFHIEYT . 70, itk FCC a8, 4 > % — 3 v NBOREHOREDFE 2R L, =2 K-
2—F— B EHET 2 BOMAIORKBICH > TITHIL . EOBERERWHT 2, Fic, iz, 1> 5 —
2y MEEOEREMMEOBETN, RUHHX—ADTaNA =B, 77V r—va> - 7ang
F—EHELTRET LI EHNEE L &, BRHET 2,

Fho, Bk, FCC OMREDTHDOH D HizoWwTid, BETOHHRAGFIE TOERY H> 2 & NATHE
Thad., LOEZETRT, 2 LT, YLK, FCC IR S N YFHEFRICHER L LTb DL,
FnudbDOThs, LFRT 5T, FCCHB, »OTHD R EFHLFEEBEERTo122 L, 25
fifis 2,

W13, kD FCC 0FH T, HAIBIENRASN TEX L 2 L 28T 5, 2 LT, ML OUER
BT, YZMEZBRAOFR T KS 2L THY .| P, FLiE. FCCHB, 2y b7 —27 ED
EANCOWTORSEZI O HI HU AT 2 2%, M FERLTE LI L 2RO —H T, Y
FERHE TR 2 FCC OHIWT X, HEE & U CHERILIC S E DL 4D THY . 2D L, 20
DI DOITBHERE L ARk, LI UITEEZBIRZHETHR S IV TAML T&E /2, FCCORWw
e b BEEEET 2D TH S, LFHliT 2,

R, Wk, AMETRESHRAS NI 2 L 2LFT 2T, FERicB LT, YREE CHAI
RT3 FCC OREN 2 HERF T 2T CURHIWI AR SN S L CHEER L, ZO 2 £25, fig DY
FHEHICHN T 2ZFFCAAARTH S 2 b, 2RET 5,

%4z, Tate ZEZ. ZOEBFH 1BV, 3. COFFx 2, [0 |5 2#EH
T 5. RS NIRRE ORI OEBIC BT 2. &2 FEOTIRBL QBT 5. W OHEH (D7)
DFFETHD LRL. 3xbb. [LRHAYHENT] (=‘monumental decision’) Tid2 v, . &ibR2,
Thbb, FORMIE. Copps LUV Adelstein OFERED b D &1, &< HEic b,

iz, REREFIOEEIAOGER B OO RE 2RIl E LT, BUFICE 514 > ¥ —
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A b ADOIAZHBIICHE 2 McDowell 2 B O F5ei) o O SRE RRER R ICE R 3 5, 403, A
Y& —3v FBORFEDO b & T, FCC A, ERTORRCHAIZHIEL ., BT 2 [V—IVFTAF -
v = 7 OEH#HE | (=‘world wide web enforcer’) LTk, @TO1—¥ -z bz
HIT, 7a—FNYF - 28 —3 v MEXROZBICE 2 MIAOER ZHRHICT 2 EH I
HELLTCORE ZRIITRETH L, LH#FT 5, £ LT, KT, FCC», Comcast tf &
BitTorrent # & OFEFROMR AT | HIz, fiE L LV H L OBEER MG L OWREZER L

L. BRET 5,
Flo. Bed. BIROEBEES ZEHA L. T hE. BN LRBINTTROLER 2B I 5. £F 2
%,

Wiz, BICRERL  OERERVAERN 2 > T Y OFHEL2ETCORVIEGED S Y v a—F
NOKEROLEWEREFL . 2 LT, 704 =D Ay b7 — 7 #E T 3 FCC i< & 2HEROAT
HRATRE & & A draat., Zh o ORI L CBEMICS 2155 KA 28aT %,

Flo, B, $W LAy 87— 7 EEERKIE, IFEBEBETA VR IYEa—F « T4 LR
F0 o OHBEHRBICEE LB 2R, LRET L,

BREBIC, BEid, T Ly RicEg 28, Fex o, #EL CTHERER (2175) #Efix Ba) v
o lE, e, COMBECBW RS, KONMAEREDT 7a—F2BAL o7 T
HDI, Thid, BUCHETHOEZRE LN 21TH) LRI, ITWRERICEHFZAIRBIZTICB T 5 E
REWDFS AL > TS N FHEDHEZEDOEREEMGOb DL LT, TRETH S, ], L
T, Lo 2 RGER 2R~ 2,

#5112, McDowell ZE 1%, ZOEBIFH 2B WT, LT, 2O T, Tate EEIERK L.
ZL T, UTOFRIKEOEBNENFR IR 5,

FhHWEEE LT, £, #3, Adrdid. TERATHRANZT] (= formal complaint’) 12 b &
DLW, FRF, ARIEYF ¥V T ICOABAPEBL T SN2 2 &, 2IEMT 2, Ko, B3,
EEMEORMBICEIL T, L. FCCix. Zh o OEBIcEENEL2ET 228, Mmils 2 A2 E s %
W, EFET D, FiE, FORIE LT, 4 ¥ ¥ —F v FBORFEIIE, EHEHARE BRI TR L, B
L2, —IEBOROIESCH 5 2 L1, 2IEMT 2, £/, #id, FCC 23, 7 u— R N> FEED
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F. REORME R (RERERRICHE > THRE T 2II~NDOFZ b ARTELTH S, LiEfT 2, O
LT, HiE. 2. S BOSDO L LT, FCC ik, #has, 2DfThEA Y5 —F v N7
0— RN ROREEEHET 2 LI NUEDD & T, ZOTEERHACANLIRY ICBWT, S
DI TOITOE D, ). LD, Elo, WEOFEM Tix, FCCIZHIRINICHERE 2 59 2 HilE
DZEEDPFAE LTS, RETE, BEGH CRE S N5 FEEOUR 4 2555 . HAIORANC XY |
FCC ZHERER TG L, LN, ZL T, b L, RICHEFHES D, A1 =2y bDER Y M7 —
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7 EEAOHI 2 FCCIZRD Twic D THNIE, BHIKICZ DRICHIRINTR LI THS I L, 2D
B, BEIESCUZENO LD OEREMEH SN 2L bR o3 T Ths 2. LIEET 5, B
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W, LB, iz, i3, KRGS OB E X7z Chenery 11 i3, RIEFA 2A T 28 ED ML %
Mg 5 2 L8 A OMKEE T 520054E0 Madison River Order OFEFE 3, A0 2 h & I3FEE
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R OREAEL FAAOEBCHA L 2 L LT, SR 2,
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SRR, B OWTIY Fb a2 &, 2T 5,

Bz, ik, ALOFREEFET 2, ik, b L. RICUZEHFGL. TR ERICREYE TR
WELTH, KMEmaid. AROFRRCELR W, EFRET 2, OB E LT, iF. YFadd
KL, 2TCDOAY P 7 =274V = — /LT, A =%y b EORTDNT 7 4 v 7 [38E
HOVELRPCEZER L, W ERESELTHS D JLFELZET 5,

BRI, B3 [ZOfRR SH. A > —2 v POBELRTHID T, ZWLF. A ¥ F =4y bDII 2
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. PREZBEEIRCZOBERL 2RO T [SHIZ] 507, ]. LFEEL T, DEH
RO Do
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F 2 Bz 1E. Adelstein ZE M FiRT 2 FERA 2 HRIHIE O FTREMEORER. Xid Tate ZEVFIRT
% WRE ARV BH O LBEME) 2V AL TSN bDOTH L, LHET 2 LR TDH %,
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T3 T 2 RO LB T 2R IET 2 b O, BERNLZBERDH D Ikt 3 2 BRI,
BRDEETRKELEL L, B, Martin REROFHIC bR SN2 FRIC, KT, TRFOXKETH
H LT —HOKBBEAIICH T 2FBETCORAS LT Iy b X N 2EAT 2T, FCC »3HiH]
MERZITEHE Lz 2 &b, EHICET 2,
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LT ELEFFF R NEEEOF R ERET 2NETH L, LWIFEX Thb,

FCCIz X 2 A mmid. Frc [F v bV —7 O] 29 < 23@mICEAEL T, 7 — 7 VEHEES
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RO b & THEMERZITHELES LW REICOWT, ZOHWI RSN HIC, FEFICEER
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Wikaam X, FrC. 200548 8 A 5 Ho FCC Wireline Order**® O AKLIC, EHEM LIz, LL,
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WEZHI & T 2 A S NIEEIRH SR L g L O, —EOWEME 2R L T& 7z, D
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55,
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[FTC BCCP ) %2/ L7z, — 7. 200540 5 20064512 20 1 CKREITHAE L Iz 3 DO RBELEGFE D
T B EHERICEVT, [y bV —27 Witk OFR 2 R L 3 2 KO0 ORFEE (T74b
B A »y—%y bBERAEH] LT 200 HTOEBZET. KU [ V774 v 27 [[EEREOZER
fb] OEEILFEE) ». WA,

Flo, FHICBOLWTUE, 70=FNY N e A U F =% F e 77 AP —ERAW, FCC RUEHR
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T LRI, FRC [BHRE O 22018500 ] WBE T 2BE S N HFICB W T TR H 55, il
FH RS EOBT, —ED [HHa0 | LRI LEIBRN, RohdkRick> TERY,
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. BRI ZHER SN2 =T, 2KOFREDHIRD 70— RNV Fef v F—Fy b7 7 LA
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DHEFHED1OTHY Ik b FELBESMEEEED 1 DTH b 5[ HilH Bell EiHS1E] (= Regional
Bell Operating Company (-ies)’/LLF TRBOC(s)]) DFEE WL TiE, v bV —27 OdiifExr—
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DBERD1: 0 DEBRE R bEEER) [ 774 v 7 BEEOEHMLCLELERO (FRcER Y
N7 —2 R0 IT HHEHICNT 2) BIIER 12OV TR, BROERBAZT SRV DOD, %
NI D 2 DiconTiE, BEHMC BT 2\ OIEHEEORME L2 FHESELL OO, —EDH
BT, BB EEEOBORIC KBS T E 72192, ZORRIC, [Fy 7 —27 Ot 0% 2 14
T 2 EEGE M OO ImE O, (WA DOERDHEZ TEAFT43TEDH S b DOO)—EDOHPHTZ
RORERIIATERL S N T & C L b, TR B Y 2 4RO b2 b o LTERERD 1o
Thole, LHET LI LIAETHL LD LEDbNS,

ZORERID b & TRAE LA, RUFNCHS 2 FCC Iz & 245 aaid. LT, % v b
7 =27 OFiE] 2O 2EMICH LT, UMTOMRLERE2ET 2 LHET 2 Z EDHRETH 5,

TP MED b, AKETHEE &tz Comcast #HDTTA. i [ NT 7 4 v 7 /iBER OB X
WWEMPZELE] OxbEELETH S, . Frig [Madison River Hf ' & Z OHBHEY K& UK
MIRIHEIFIC 5 W CGEP I ERIZHBT, 2o, fEkrs [y bV —27 Ohitk] 0F 2 OBEGHE
WEoT, ZOBBESMERSNTERy =T VEBEZRZL > T fThbhl 2L Th 2™, Zhid,
ZNEET, EEOEHRVZ ORRITAICNT 2FROBPEE I, [Hy b7 —27 OHH]
OHERF 2 B & 4 2 BHI0OB AT ERNTH - I G Ol 2 KE { kb¥ 2 bDTH 2,

Rz, VHAY NI — 2 DBREBCEL L7 7V r—yay-7ung F—izitd 3250w,
EEEOBEHICB LT, FC FCC OFROM T 2 v b7 — 27 OFE] OF 2 1ok 3 2 Bhlian# & K
Wi L OMT, —EOHP TEREPER SN I EThD, [3.2] TCHRLALEZEOFHE»S b H
fiEhick 2 Bz . A, WEEOABERR IR 2RI D W»TD A, FCC OWNHTHL Wiskin
REHET 5 CTH S D) — MY HAIEIE 2 E#EL T (DR B EEBOFMHFICRE S S)#K
EFHE CRIEEZERLIDDTH D LFRT 2 Z EBARETH L, UL, FERICBWTH, R b
Wry 7 iR VBRYEE A Y N7 — 2 OEEEN, [FAN] (=‘leverage) DFEHREE T 254
ELT, BENZBFELLTOLDOEER) 77V 77—y ay-7ung S —OHRz 2y M7 —
7T B B HE I ER S 285508, 3T & o TRERD STE 0097 METAICR L T,
BRGmE R SO OW 5 & ZRIEEIEO FIREZ BB T 2H 2 HUR ST & 2198199,

F7o. UFHEMSEELM U EHOR®BL S, 7O —RANY R e f Y F =29 b e T 78R« H—
ER s 7ant ¥F—2k-> T, fRIOEEH NS TV N « 2—F - L 2HBOMERL2EHEL T2
BT, HERENHETENTE /I & b RFFEICHET 52 FrEHGIEA OBRGRE L. itk o =
YR s 2=V I T R OEE R AL T 23HE (RO OMIIIEKR) @ Xo T KA
FHOBRILTHHRENES, EFRLTELY, Flho, KEwmEO—H L, —EDFKMHFDO L £ TY
FHZERD D%, TN e 2=V 12 X S OMEARGOC B T 2R ORE L. A b O
Lo THEBOMUEAPHBE S N TS I ERZRTOM, 202 Lk, OISR ZEAE L 3 2
EED, ERBESNTOLbO LKL TESG THIEL L, Thbb, &R LTE
Te by, EBRCFAET HHEE 2 RB T 5 b D TH 5,
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B[4y b7 — 27 ORI | OF 2 O KRS OEKH» & DFR L3R > T YHENA Y b7 —
7 OGS, BT UL R Y N — 2 DEEZEIC L BT ) 7 — 3 ViS5 T OS2 e
ZELRRe Az (Thbb, MENTRESRE TR, Y%Ay N7 —27 OREED. HoBFEO Y —
EZ ORI & 2RO ZER L. F7 2B 28R L 2 WERS, FELES) L0l
HE R BIRE S N L IRRE NS 2L TH B2, 2D Lid, EEOEHERIZOREEITAIC
w9 2 FHRO DM & R IR OB T BRI T > 7 K EE Ol e K & < Habe,
BHOLEEOTIMD 1 D LR V1G5,

Mz T, BRERODLEMNED, WO TERSNIZ L DEETH L, BHROBE., ROERERD
ATHATH B, XiEZn U EORHE 2 BAT 2 LENH 202DV T, MmO RHSTFEET
2200, i, TEEWBRICEEIE L T BTS2 HEROITEOH D SR <> T, FTC & FCC &
OHEIOFEL . FRSINIRSFEL L TEISRL TV B2,

Wiz, ST MHREIO R ERE R 2 ORI E U CERT 5. WHEIA v Y — 27 O OEH I
DEZ BB OFROMMR., W EEARAD S 725 LEZFAZSIC O VTR, B 2REBNNET
HHrHOEEbNE™, LHrL, ML T, DLETRUMRC, R, om0 Zkans o £k
WCEN SRR ET 2 b0 Th I EbR S,

LaL, BEINTFREOEE SFET 20 A dd o EEIICE S HI W 5w, ZXBEOE
HEROZNICHT 2REROBEIOH D HIcBb o3, BlRIPr—cR e LTHfilans 7a— Ry
ReAd Y=Y M e 7 7XRA Y —ERD, FELL2TOTuNAY—12L5 [ VT 74 v 7 /[8fF
FOMEWT UIER 28 | 1oL T, FCC o, —ZBDORMBD b LT, ZOMREITH LGS 212
BRE SN 52, Sk, FCCIo &k 2 A Mmar o B a2 [{INEGHNE Ay b7 — 7 HE )]
EWSREEHS»ICT 2 2 EnSIAT 5. WEINA Y b7 — 27 OREFEIC X 52 OMOT R
TERENDH Y HZOoWTD, LVEELERNPLELE SN bDEBbhb,

CITWTITHAT

20094F 1 2T L 7- B4 Barack H. Obama, Jr.oKHfEIZ. BHELET» S 70— R N> R
Kz HEIBOBRIC BT 2 iBEEFED 1 DIALERM T T & 722 FCC & #7212 L 7z Copps &
BRMAfTObLET, AFE4H8H. [REXORKKDI:DDEKT v — N Ny FEHEICET 2/EO S
R L AERLUT, KETRI Ay Y —7 O] 20 < 2 HEIZ. BUEEZBER EOFERO
ERERVDDDH D,

R (777 Reart¥a—7 47 ] (=‘cloud computing’) 22 ZEDHRE L £ b2, 2 —¥— 120t
T2 IEHRY — X OB D TERICEET 27 7Y r—v a YBIZB U 38 RUE I
THHEDOD D T2 < HiEEmd. HFCXOHERELEZAL DDH 5% TOREFRIZB VT, T
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[ff5e] AR, WHeEE [y b7 —2 CilfE - X omasEIcBE s 20158 CEFITE®) Pk
21-234EF) e L TR s hle, BEMRBRFEISEOBRRO—EME2EL LD TH %,

FRERIE 2149 A16H
(i R oy e e

1 Bz #ifg (4> —%y MERO 70— PNy FMEWERBEBEEICE 2 2B O » T AHEMmE (BF
Bus¥R) 48% 35 1HDUT (20024F) 222 &,

2 AVEa2a—FEEHCBOTHEASNIBEM TH-> T, ava—F 12, Avr—YDXELUENC, ZhE/NE R

(X7 P CDET B ER2ERTZLDODI L, FEAEDAY Y 2 —FWBEMERRIZ, 1 >F—Fv b oS
7y R {F AT %, Douglas E. Comer, The Internet Book 336 (3d ed. 2000) %%,

3 47U.S.C.§230 (f) (1) (2008).

4 Lee W. McKnight & Joseph P. Bailey, Internet Economics 122 (1997).

5 [WAHMayEa—g - —ER]1F, [WHAITYE2—F - —EADFEE. W% 2 b0 THh, EHEOFIH
B TCI V2= -7 7 ARRHE LI E T 5, BRY —EA BRIV AT LXIET 72 AV 7 b7 o
TREEEZBEERL, FIZ, A VI =2y bADT 72 A RRHET 2V —EAB L WEY AT A, XMIIKELEH L LI
BEKEAINEE T2 Z DBV AT ABE LB INOPRMET 220y —EXA 25D ] LERIN TV,
47U.S.C. §230 () (2) (2008).

6 McKnight & Bailey, supra note 4, at 30.

7 [fE2&If 70 b 2] (=‘Transmission Control Protocol’/BATF [TCPJ) R[4 > ¥ —*v b+ Fuahan]

(=‘Internet Protocol’/LAF [1P)) »» ok &2 [TCP/IP 7a b a2 ¥ v 7 | (=TCP/IP Protocol stack’)
D [Hy hT—7-vA¥—-+ 70 ba)]| (=network-layer protocol’) TH->T. TXx 7 ¥ a >V ANIFI Ty
b (RHZ & 2) EEY—EARRBTZHODI L, [PICLB N7y M [RAM 273 — ] BEEAREL
TR NG, H2%7 v MBRIIEBEE SN LS T5ECIE, BTy N3RS N D, 2 ORRLEEIE
CBEEIid. YZ 7 han X8y 70 [A¥F—32v b« XAy e—Y{lfHI7o b a)v] (=‘Internet Message
Control Protocol’/IMCP) 28, #EEH IR L T, BF A7 v MBWES NI Z L 2BHL., Z 0%, YFEHITD
WTOBEXENMTbN S, IP X, [%E] (=‘addressing’). [H—E 2 DA | (=‘type-of-service’) . [HHE]

(=‘specification’) , (X v =Y »n5%7 v F~D) [fiFb] (=‘fragmentation’), (X7 v F B Ry L=V
D) [F#EEK ] (=‘reassembly’). RO [ F 2V 7 4 | (=‘security’) ZBH7 25 %12t 3 %, Jade Clayton,
McGraw-Hill Illustrated Telecom Dictionary 319 (2d ed. 2000).

8 A vy —2v rOELOFMIL. WHOEEG TEMKT 2, FIzIE. #iFE - @B (1) [1.1] 220 L,

9 Comer, supra note 2, at 1105228,

10 [ 27 ] F [REBECRERZVESNTVIEERRE, M2 Thh, FiEEHNE T3

(=“or hire’) ZEV-F+ )7 & LT, HRXIIEOINEEGE L 1IHE L O@EF, X, MEEE L < 35HE
EDIANE —DIFMERICHNERT 2 bOREWRT 2, HL., PR CHEET 2 bDIE. 20 b O SFHEEIH
FILRVICBVTCIE, 3EY-Fr V7 ThdEEMRSNZ W] &, EFSNb, 47U.S.C. §153 (10) (2008). F
7o [EFITEE %] (=‘Code of Federal Regulations’) T, [EIETY « F ¥ V7 AL 2 bDThh, A
R L CTHMEENE LCEEY—EX2RETI D] LEHESh TS, 47CF.R. §21.2 (2008).

11 Graham J. H. Smith (ed.), Internet Law and Regulation 4 (2d ed. 1997).

12 4 ¥ 7 —% v MEEOHIEN LRI OFEMIE. MEOHEG CEHKT 2, Bz X, #ifE - fiEs O [1.2] %22
HBozZ &,

13 YEBEHBOMEAOEEICH EOT ., SHICHKE SNz [HHEEES S]] (=‘Inter Exchange(s)/IX(s)) T. % v
Y — 27 MOMAZR P ITb 255 bFET %,



RO 7 AV A ERENCH T 2 HEHRY —EAHH 20 < IOV T 95

14—, E7 ) ¥ 77 4 —ik, L VBEEHOFEIKE L DEERE OBEEERT S 2 ERER A v
U= TRbE, A Y =%y O LREANOER LR L T 2 FEEIZLBfTOh S, HL, Y5HE
oAEICH L O MHARERIZ. HICEHETH S LIRS T METTOLN ISR LEET 2, BEOLCTV V7%,
Bz b Yy b (='transit’) EERGEBFEET 2,

15 —EDORRICEETRERBEROED Z &, FEHIC O W TR, H2 3. #iF - mifgE (D [2.1.1] 1 1% 220
Z&,

16 [7r =7« FT LY —ER] (=‘cable modem service(s)’) &iF. 7 — 7 NVHFEEIZ L > THE SN D EERK
Thrr—7)VEREERHEL TSNS [4 > —% v b « 3 —ER] (=‘Internet service(s)’) %2EHET %,
KENCBIT ST —7 0« T A« P —ERDIEH#AL X, Cable Television Laboratories, Inc.iZ & > TfTbhTw3,
T=T N T ADBETH L[ 7 =T NVERRERBAL COT = EEDA v —7 = — AT 28] (=Data-
Over-Cable System Interface Specification’/DOCSIS) & kg, — &z r—7v - 7T %2EHL T, Evh
A T320KBps-10MBps, TV A T27TMBps O 7 —F {REWAEETH % &£ SN TWw5b, George Abe & Alicia
Buckley, Residential Broadband, Second Edition 150-51 Table 3-4 (2d ed. 2000) % % £d,

17 The Telecommunications Act of 1996, Pub. L. No.104-104 ; 110 Stat. 56 (1996) (codified as amended at 47
U.S.C. §§151-714 (1996)).

18 [EXGEE] . [FIFE I & > TRE S L3 2 HSE SIS E O, FIAE ORI X 2 EHROEETH-> T,
EZEINDIBEMOBENIINBFTICEE 2L b BbRVIDEERT %,] &, EEEIN D, 47U.S.C. §153 (43)
(2008).

19 [EBRGEEY—ERXE, [FIHS e rb 53, HEARIC, XFEBEARICHEENCHHTEGE & 3 5548
OFAZ T L T, HE2BEL (BEREE2RHET 2 2B R T 2, L. EFESIN D, 47US.C.§ 153 (46)
(2008).

20 [HEHRY—CRNE. BEX@EGEZEHL T, FkE. ERL. BEL. FHEL, 2L, L., mEL. FIFL
XFHHMREL T 2R 24T 2 2 L 2 EWR L, »D, EFHRE &L, HL, BEXEE Y A7 2 OEH, HlfEE
LGEAXIIERBEY —CXAOEHIC, ZOMRBRNEMERTLIE28ERvw.] &, EEIhb, 47US.C
§153 (20) (2008).

21 In the Matter of Federal-State Joint Board on Universal Service, CC Docket N0.96-45, Report to Congress,
13 FCC Red 11501, FCC 98-67 (rel. Apr. 10, 1998) (BLF [Stevens Report ).

22 Stevens Report, 13 FCC Rced at 11536, 73.

23 FCCZXBEETIR. 4> ¥ —%v P —ER+7u/Ng ¥—] (=Internet Service Provider(s)’/LLF

[ISP(s) ) » o EEEICES, $74bb. [[FY M) (=‘downstream’) . MUHEE» S ISP(s) ICES, T4hb
B [V FE] (=upstream’) DG IZ BT, 200KBps LA O 2G4 2 [ & s ESEERE] (="advanced
telecommunications capability (-ies)’) % [7a— RNV R | TH3B EEN T3, In the Matter of Inquiry
Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a Reasonable
and Timely Fashion, CC Docket No0.98-146, Report, 14 FCC Rcd 2398, 2406, FCC 99-5 (rel. Feb. 2, 1999).
200KBps & W 3 EIF fERB DT 70 7+ T A TidiR S HHw56KBps €7 A DK 4 EOFHEBREICAILE T 5, 56,
LFMEE 70— NN FOEMEE T 2IRILE, S EMRT 22 1cd>T, A1 ¥Y—Fy P LDV =V
AN v =7] (=World Wide Web’/UAN [WWW) H%., Hlch bEREOHEZF »ORRICHEST 2 2 Lo’
AHECHD, £l [T+ F—va > - ©F4 ] (=1ull motion video) DEELATREL 25 Z L Z24RHlE LT
%, Id.

24 WEED T — TN T AP —ERIL, HEKID28.8KBps E T A L OEFZOMAZERRZEAL TS A Y-
7 TER AT 5 GG ORL00E DIEIMEEVATRETH % L ShTWwi,

25 Pl [Portland HfE] oW i, #ifE-Fi#8E (1) [3.2] RO [7 2V 2 AREMGBIFIC L 2 AT&TH:
D7 =7 NVEFROIE AT&THRA 5 —2 v b« ¥ —ER « 704 F— 1t 2 FRBEHL T OEEME— 70—
PNy NEBEERENOA —7 > « 7 7 2 A[E % Fuiic—] AEEE[620%5 87THEAT (20024F) E%2SHDZ &,

26 [7 =70 F—EX] E [(A) MAFCHT 2, () €74 - Fur 74 () 2ofo7arJ A« ¥ —
EAD 1 HAOEE, R (B) ET4 - 7077 AXBZOMD 707 T 2« —EZADOFRNGFI LT & &



96 wmoE R M

NEMABEOHAIERDNFAET 2356 11E. ZOREMHAIER., 2EWT 5.1 L. EFEEN 2, 47U.S.C.§522 (6)
(2008).

27 EFREFEKR U FCC OFANC X > C [EXBEEY—CER] OREHETHZ2a3EY - F ¥ ) 7R L THEI NS

BB, 2= - F—EXFENOEMR, TNE2EHNE T 2REMEGCBIS2 [T 72X F v -V
(=‘access charge’) DO, FHOMABEICB T 285K & 2 EE&EROER. &,

28 AT&T Corp. v. City of Portland, 43 F. Supp. 2d 1146 ; 1999 U.S. Dist. LEXIS 8223 ; 16 Comm. Reg. (P & F)
138 (D. Or. 1999) (AR [Portland_1]).

29 Portland_1, 43 F. Supp. 2d at 1156.

30 AT&T v. City of Portland, 216 F.3d 871 ; 2000 U.S. App. LEXIS 14383 ; 2000 Cal.Daily Op. Service 4991 ; 2000
Daily Journal DAR 6675 (9th Cir. 2000) (BT [Portland_2]).

31 Portland_2, 216 F.3d at 877-78.

32 MediaOne Group, Inc. v. County of Henrico, 257 F.3d 356, 365 ; 2001 U.S. App. LEXIS 15540, at *23 (4th
Cir. 2001).

33 In the Matter of Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities, GN
Docket No.00-185, Notice of Inquiry, 15 FCC Red 19287, FCC 00-355 (rel. Sept. 28, 2000) (LAF [Cable NOIJ).

34 In the Matter of Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities, GN
Docket No.00-185, Declaratory Ruling and Notice of Proposed Rulemaking, 17 FCC Red 4798, FCC 02-77 (rel.
Mar. 15, 2002) (BAF [Declaratory Ruling ).

35 Cable NPRM 28T, FCCIZ, BRic A FIcBs 3 a x> b 2K Lz, §2bb. (1) FCCIz X3 xDSL ¥ —
ER (&8 (63) 22D 2 &) BT 2 WATHIHIAIGIE 2 YFHH L oS NG 2 28, (2) BEHEOITHI
BT 2EE EOHIROBTERT LSO T, 77—« BT A « Y—EX2HHT 2 FCC 0EEEMEDOHE. (3) BFEIR
W5 ISP(s) L T7 7 v A%2RRET 2 NBUNFET 240 61E, ZOBLEE., 4) 7a—F NN P —E R
TR O Z ORESERERENCE U CHEHT LOSENG 2 2, (5) 7 =7V T AV —EXHHNC BT 2N
KOS L[OBE., K (6) FCCIT & 2 UFABEOWE £ BHRE, 2= "=V - —EXARUIMAZRE
12 B 2 BOR W B 9 2 i@ i B 0 U HIHIN 72 438 & DEJfR, Declaratory Ruling, 17 FCC Red at 4839-41, 11 1
72-74.

36 See supra note 21.

37 Declaratory Ruling, 17 FCC Rcd at 4800,M11 n.2. FCCli&, /1 ¥ ¥ —%x v b+ 77X A+ H—ER (Fibb,
ISPH—ERX) %[ 70 b aVEBRRUOERSN: T =2 EOHAEER L Wo Tz, A Ca—F BT 7Y 7y —v 3
VIZEBERDT r—~y P EUET S| bDTHD EREL, ERBEY —E A5 L7z, Stevens Report,
13 FCC Rcd at 11516-17, 11 33.

38 Declaratory Ruling, 17 FCC Rcd at 4823-24, 1141 n.162. FCC 1%, & 2#:EMAH», IMAZ I L T, ((HEHRYy—E
A] OEFRICEEND) [BRUEEERHEL T, HlE. ERL. BHGL. FHL. 2L, ML, BEL. B
USIIFIARTRE & 3 28607 ZBHET 235G 1CiE. Zd. (MAF WL C) [EBXGEE] 2R L Tvuiwn, 372
bbb, T, (BS) [EXEE] 2FIALTw5, ¥l L T &7, Stevens Report, 13 FCC Red at 11521, 1141.

39 Declaratory Ruling, 17 FCC Rcd at 4802, 117.

40 Brand X Internet LLC (LLF [Brand X #]) i3, xDSL %—tE 2 (#4831 (63) 22D &) wEK3h 3
BHDOA > F =2y b Y —ER, aur—va RO TIEREZERT 2 % v bV —27 OBEE ORI HIE 2058
EMER SRR % . FIow — 2 VEFESHD S OFERBOMAFIC L > TH#EL T&E 7, Ly L, FCC 0&EFHHI
k. Brand X #t28, 7 — 7 VEEESMRE T MR EEHAL T, ZORREELHDL I LRI 2ERE VST,
Z07H, Fftid. FRETIHEEGE L THFREEEL. Bl ¥ 2 EEETIWEFAL ko7,

41 Brand X Internet Services v. FCC, 345 F.3d 1120 ; 2003 U.S. App. LEXIS 20306 ; 2003 Cal. Daily Op. Service
8915 (9th Cir. 2003) (BAF [Brand X_11). HZFHPICOWTIE, #ifE ERFO7 X ) A ERECBT 57 —7 v
ETLEREHTE7O—FNUF e A vy =Ry b - F—CR T 28 %2 < @M DT —Brand X
Internet Services v. FCC 25442 3~ 2 [ % thulaic — | BEG KPS H RIS 1285 89EUT (20054F)
RSO L,



RO 7 AV A ERENCH T 2 HEHRY —EAHH 20 < IOV T 97

42 Portland_2, supra note 30.

43 Brand X Internet Servs. v. FCC, 2004 U.S. App. LEXIS 8023, at *3 (9th Cir. 2004) (LAF [Brand X_2]).

44 Pet. for Cert. of Federal Communications Commission et al. in No.04-281 (filed Aug. 27, 2004).

45 20044F 8 H. FCC i3, LFHIREARM L L <. ERER&SHHPNC L& L, FF 8 A30H. kK FCC 0RER
Tdh -7z Michael K. Powell KX, [FABEER] (=Office of the Solicitor General’) 73, UFZFFACSINT %
ZEERBHT 3 FEHEHFEFEL TWwB, FCC, Statement of the FCC Chairman on the Government’s Appeal of the
9th Circuit’s Cable Modem Ruling (rel. Aug. 30, 2004).

46 Pet. for Cert. of National Cable & Telecomm. Assn. et al. in No0.04-277 (filed Aug. 30, 2004).

47 LHFFEE LFZESROMEGREC OV TE., EREREEAFTO WWW 31 b <http://www.supremecourtus.
gov/qp/04-00277qp.pdf> (visited Feb. 14, 2005) #*& % PDF A CHEM CATFHHEETH 5,

48 National Cable & Telecommunications Assn v. Brand X Internet Services, 545 U.S. 967, 125 S. Ct. 2688 ; 2005
U.S. LEXIS 5018 (2005) (BAF [Brand X_3[). RO W T, #ifg BERFO 7 2 ) 2 5REC BT 57—
TN BT LERHETE7H PN R e f ¥ =%y b« F—E AT 28l %2 O < 25DV T - FHam
-National Cable & Telecommunications Assn v. Brand X Internet Services 12 3 1} % &5 E xS #HIFTHR 2 th
INZ - BB RS EHEITERE 8135 125HMUT (2006%E) H22MED 2 &,

49 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 ; 81 L. Ed. 2d 694 ; 104 S. Ct.
2778 (1984) (BAF [Chevron]).

50 Brand X_3, 125 S. Ct. at 2712 ; 2005 U.S. LEXIS 5018, at *64.

51 BAEUNE(s) E3NTw2 b0k, UFD 72, (1) v—7/a—2VBFEEER. (2) ¥ 7 Vv—7/a—hViEfE
ERRO TR, (3) A v —7 =4 AZEE, (1) ¥ > 7 LAREHERE % & TN ERRACERERRE (AL, v A -~ —
Ty s OEFEDI: D OFTHEEREEER ). (5) REEXERM. (6) F5IOMEEEET -y X—2A RO (7) &Y
K—bF e« ¥YAT L,

52 In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers ;
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996 ; Deployment of
Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01-338 ; 96-98 ; 98-147,
Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, 18 FCC Rcd 16978, FCC
03-36 (rel. Aug. 21, 2003) (BAT [Triennial Review]).

53 xDSL &%, BEFED PSTN. FHZ Z O RIS OAIAE EREREIC 5> T BEFE O [ERRAHE O FH B I
N WERREEBERS 2 AL T, SHOERERE X FIHE L T 5 —EHOEMM 2 EEK T %, xDSL 12133 D0 OFEEITFE
T 208, BIE [FEuFR7T Y 7 VinAFEE ] (=‘Asymmetrical Digital Subscriber Line’/LLF TADSL]) &b
EKkLTWwB,ADSL 1E, 2 OFHEIC X > T H R4 208, HERE T, BV FRA T 5 MBps, TV A1 TheE47MBps
OFFEMR T2 bOBHFEET 2, Lo, EEEOMAZEERE T, BRAEROGS IR THET 570, %
DIZNE S B 2 KB T 50 KETIE. B J5ATRmI512KBps-1 MBps, T Y J71E Tz #&#J1.5-6 MBps
DEBR R 29— E AN b — BRI X T3, Abe & Buckley, supra note 16, at 1955 % £,

54 Triennial Review, supra note 52,9 1 255-269.

55 Id. 1 1273-284.

56 % ®Df%. Triennial Review 128w, FCC #3, UNE(s) ® (i) [FHZEM] (=‘impairment’) 12w k4
ZHERE R BINDREZICERT: 2 L BHNT, Z O#EE%E ® < o THABIRR S L. ZO—E» 2 TH 5 L IR
& N7z, United States Telecom Ass'n v. FCC, 359 F.3d 554, 594 (D.C. Cir. 2004). Z O#EHR,. FCCADERL D
#iz, e THAIDS A & 17z, In the Matter of Unbundled Access to Network Elements Review of the Section
251 Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No0.04-313 ; CC Docket No.
01-338, Order on Remand, 20 FCC Rcd 2533, FCC 04-290 (rel. Feb. 4, 2005).

57 {HU. iLEC(s)#3, 7 7 A N—HERIZ L b 75> CEBBOMAZER 2 HWET 25810, HFHEEF Y -2 %
2t 2 HRYT64KBps OHAR 25553100 U T3 2 & & 38554717 5 17z, Triennial Review, supra note 52,
11277.

58 FCC, FCC Eliminates Mandated Sharing Requirement on Incumbents’ Wireline Broadband Internet Access



98 wmoE R M

Services (rel. Aug. 5, 2005), available at <http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-260435A1.
pdf> (visited Aug. 8, 2005).

59 In the Matters of Appropriate Framework for Broadband Access to the Internet over Wireline Facilities ;
Universal Service Obligations of Broadband Providers; Review of Regulatory Requirements for Incumbent
LEC Broadband Telecommunications Services; Computer III Further Remand Proceedings: Bell Operating
Company Provision of Enhanced Services; 1998 Biennial Regulatory Review-Review of Computer III and
ONA Safeguards and Requirements; Conditional Petition of the Verizon Telephone Companies for
Forbearance Under 47 U.S.C. §160 (c) with Regard to Broadband Services Provided Via Fiber to the Premises ;
Petition of the Verizon Telephone Companies for Declaratory Ruling or, Alternatively, for Interim Waiver
with Regard to Broadband Services Provided Via Fiber to the Premises; Consumer Protection in the
Broadband Era, CC Docket No.02-33; CC Docket No0.01-337 ; CC Docket Nos. 95-20, 98-10 ; WC Docket No.
04-242 ; WC Docket No0.05-271, Report and Order and Notice of Proposed Rulemaking, 20 FCC Red 14853 ;
2005 FCC LEXIS 5257 ; 36 Comm. Reg. (P & F) 944, FCC 05-150, 1186 (rel. Sept. 23, 2005) (BAF [FCC Wireline
Order]).

60 Id. 11102.fHL . iLEC(s) #%EIRT 2J/HWCIE, TEY +F ¥ VT - XR—ATOV—ERADREDHHFE L RD 51
720 1d. 1 1189-95.

61 LMIEOFMIC OV Tk, i - 8k (48) [3.1] FxzRo L,

62 #lzi¥. FCC ® Martin ZH R, Brand X 327 F3#7220054E 6 H27TH. [ Z ORI, FEEICHE L ShTw
LHEEINHAYRVETO 7 a4 ¥ =i L CHHASNE S 70— FNY PO OfHA 28T 5, ok id,
SR, BTCOT7 AV HANCHT 2 70— RN R e —EXORMEHIHE R 5 0 2 5l 24 £ 2 BT, BEIcH
HET 2 2 EDHFETH Do | LR T, ARERESFLIFTH . FCC OHW 2 4fERe L7z 2 & 286l L 7z, FCC, Chairman
Kevin J. Martin’s Announcement Regarding the Supreme Court’s Decision in Brand X (June 27, 2005), available
at <http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-259616A1.pdf> (visited July 1, 2005).

63 WEOHMICHREEFT I, 2O00EOMIZH 22y bV —27 ZARAR Y BHHRCHEET L w5 F 2,
Clayton, supra note 7, at 4275 %&£,

64 [y bV —2oOsitk] 29 < 2#EROFMCOVTCIE, #HfE DO 7 XV A EREICB TS [Ay bV —2
DOHIIHE] % & < B MOV T FEEREHSERATIITERE H14% 1T5HLUT (20074) . K OHRE [7 2 )
A EREDHIGEFE IR S NI [Hy M7 —27 OHFIZME] 2OV TOBERICBE T 2 FHELERICOWT] B
R EEHREEHITRE 514% BIELT (20074F) FE22HOZ &, ARk, nsoMfE07 v 77— b
ELTOMHESET %,

65 [Hv M7 =27 DRI & WS FEO—ADIE Kz L Tik, Columbia University @ Tim Wu ZdZ W ERR L 72
EbEbLITW S,

66 FCC, FCC Adopts Policy Statement ; New Principles Preserve and Promote the Open and Interconnected
Nature of Public Internet (rel. Aug. 5, 2005), available at <http://hraunfoss.fcc.gov/edocs_public/
attachmatch/DOC-260435A1.pdf> (visited Aug. 8, 2005).

67 In the Matters of Appropriate Framework for Broadband Access to the Internet over Wireline Facilities ;
Review of Regulatory Requirements for Incumbent LEC Broadband Telecommunications Services ; Computer
III Further Remand Proceedings: Bell Operating Company Provision of Enhanced Services; 1998 Biennial
Regulatory Review-Review of Computer III and ONA Safeguards and Requirements; Inquiry Concerning
High-Speed Access to the Internet Over Cable and Other Facilities ; Internet Over Cable Declaratory Ruling ;
Appropriate Regulatory Treatment for Broadband Access to the Internet Over Cable Facilities, CC Docket No.
02-33; CC Docket No0.01-337; CC Docket Nos. 95-20, 98-10; GN Docket No0.00-185; CS Docket No.02-52,
Policy Statement, 20 FCC Red 14986 ; 2005 FCC LEXIS 5258 : 36 Comm. Reg. (P & F) 1037, FCC 05-151 (rel.
Sept. 23, 2005) (visited Sept. 25, 2005) (BLF [Internet Policy Statement|). LB TIZ, (1) 7o— KN R
OREREL . AdA vy —% v b OFIMS WHARER S 2 B R LIEE ST 2 BT, HEE X, B SR
TEEENLA VY =2y P QAT YR T 7 AT RENEET 2L, (2) Ta— N2 FOREE(EE



RO 7 AV A ERENCH T 2 HEHRY —EAHH 20 < IOV T 99

L. AFA 8 —% v b ORI AR S 12 HE 2 HERE LIEAE S 2 B CTOIHEE X BRITOLEICRL T,
HBO#ERT 277V r—v a vy 2fEsE, Y—CA2FAT A 2HT 5L, 3) 7u— Ny FOREE2RE
EL, A vy —3 v b ORI WHAE R S N2 R ZHER LIRES 2 HWT, HEERZ. BoBERNT 2. 2 v
P2 CHEEREZ R VIEEORSR SR T AN EE T2 2. KU (4) Ta— Py FOREREEL, A&
FA vy =%y b ORI WHEREG SN 2 HEE MR UEET 2 HN T, HEE R, Ay NV =2 T a g F—,
TV =y ay s Tung F—RUOY—ER - FunNd F— Wticars >y - Fund F—HogsFrEss
ZEFIZETS 2L, LS 4JRADYREN T, 1d. 14,
68 FCC, FCC Launches Inquiry into Broadband Market Practices (rel. Mar. 22, 2007), available at
<http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-271687A1.pdf> (visited Mar. 31, 2007).

69 In the Matter of Broadband Industry Practices, WC Docket No0.07-52, Notice of Inquiry, 22 FCC Rcd 7894,
FCC 07-31 (rel. Apr. 16, 2007), available at <http://hraunfoss.fcc.gov/edocs_ public/attachmatch/FCC-07-31
Al.pdf> (visited Apr. 20, 2007) (LLF [Broadband Industry Practices Noticel). HFFAEDERIT. Tua— N
Y PTHOSMEDIRZ BT 2EMEERL, Zhoix, UTEED, () AHTCL T, 7a— RNV F7
ONA T =, AT —%v b bITT7 4y 7 [BEREFESOAY N7 =27 ETHSHEEL TV I, (2) Fun
A F—iF. V—CADHL ZHEIFFRIT L TR BfiEEZHEL T b, (3) L DBERIZ, = F-2—
PolZaAYTUVENT BT 7 ADEDICHEET 2a T Y - Fung F—L#ELnwary sy - Fang
Y — L QOB THEEZRTRE, KW WML T, HEFIE. CNOSOFEBFBICL > TRELEZ T 20, 1d. 11
8-11.

70 [EH#RE2ERT 2 BKEERMN] (=Power Line Telecommunications Technology’/BAF [PLT]). Xix [
J1%33815 ] (=Power Line Communication’/PLC) % &MEIEh %, PLT OWfsE0BE3ZIER 1cdE < AT&T
Corporation (BAUF [(IH) AT&TH:]) 1ZH-< $19234F 1213 % O 2B L Tw3, PLT OFERLIC L b7 5 i
ROBAMH 2R IL, RRMOBLXIDRN S BIMERHL CTT - X %2175 2 LR T %, PLT 0OEALIL.
19504E4%12100-900Hz D % % {# 3 % Ripple Control IZ#a % - 7z, UEHEMIMAIRE L T 2@ E X 1 HFHD H D
Thy. FE LT, HTOHEHEHE, BHEOFEIVOXBEOREGFCHA I NIz, Z0Eb. 1980FEROBFICE
3 EC, RMOBBIFEEFERL TOT =2 EmkiE, B0 BN TITbN 2 IEF B2 (Tabb, Fa— 1> D)
bDEROCTIEIAARETH o7z, Lin L. 1990FREGE, RIEMZH T 2B EeF AT 2 70— KNy Fed—
EANDOBIL OB I HE S BATFHTIC & > T 45 HORKTIE. B Mbps—#(H Mbps OIS 2 HER T 2 2 & 23AlRES
P —EXHIEEIN T3, Regis J. Bates, Broadband Telecommunications Handbook 248-61 (2000) & %%
JiE]

o

71 78— NNY P —CREERT 2 MEEEEM I, ZIRCE S, MEOMBE L. ZOFEMIC OV, #ifE-
AEE (1) [2.2] () E22WO &, ERTIE, $I2. 92 -11GHz OBERIEZHMA L . HA50km OFiFT 1
FHHF Y72 D FRK280MBps (F#EHMFD 1 7 ¥ —47: D HAT0MBps) ORI EHERT 2 Z L 2 AJEEE T 5.
WIiMAX EFEE % IEEE 802.16a 25, HEHaE N TE /2,

72 In the Matter of United Power Line Council’s Petition for Declaratory Ruling Regarding the Classification
of Broadband over Power Line Internet Access Service as an Information Service, WC Docket No.06-10, WC
Docket No.06-10, Memorandum Opinion and Order, 21 FCC Red 13281, FCC 06-165 (rel. Nov. 7, 2006) , available
at <http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-06-165A1.pdf> (visited Mar. 1, 2007). H4Een4y
ZBWT, FCCix, (1) [BIMRERET 27— RNV RORHREE T4 VI =2y b« T 7 XA« =L R

(=‘Broadband over Power Line (BPL)-enabled Internet access service’) %. 19345FEFHEEDO b £ TOFE
WY —C RS, BIHNC. 2) BV —ERRCAET 2EXROERIF, [BLME] Th 525, B CHiE
ENb, ERLUILEIRERHT 2 70— NNV FPHRRET A VI —% v b T 7R <Y —ERDRFEDO—EL
ThsEI5D, ZOBIBEOEEDOERORET. [BEXGERF Y —CA] TRV EREL., Fic. (3) HHHE
FEESZEET 2 G0N b, 7 u— NNy NOEXED, b5 ISP(s) 2. UK ISP(s) HE D, B EREHT
B7O0— RNV RDAREL T B VY —F v b7 72X+ F—ERADREDLDDOHEHIFEY O [HAE] (=‘input’)
ELTREsN2GE ., [BEREFEY—EA] TH2 I LrBHlLews, UEEIHRERET 2 70—y
FOREEEL, ThE2Z OIS 2 2 e R2BRLEGS, ERE L, [d.11.



100 Wo" R M

73 In the Matter of Appropriate Regulatory Treatment for Broadband Access to the Internet Over Wireless
Networks, WT Docket No0.07-53, Declaratory Ruling, 22 FCC Rcd 5901, FCC 07-30 (rel. Mar. 23, 2007),
available at <http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-07-30A1.pdf> (visited Mar. 31, 2007).
UFEFHHIICB VT, FCCI. (1) [T o—RANYRef ¥ F—3 v b7 7 AV —ER] i3, HH—
EXThb L, (2) HFY—CRACHET ZELXOERIT., [EXBE] ThHi», BRBRFOBROREIT. B
HERIICHASNEA VI —F v b« 77 2R - F—ERO—IEETHY | BIEHFES 3 (47 US.C. 8153 (46)) Db &
TO [BXEEY—EA] TRV &, kU 3) BEMEAMHE 70— NN N e A2 —F v b« TI7ER « H—
E2F, [i8§3320 8 £ T [FERAREAY — 2 | (=‘commercial mobile service’) Tlx%ZWwWI &, ZREL
720 1d. 111

74 FreePressid. X7 4 7 OWELXHNE L CE#T 2. 22K0. HEIR, FEEFOMHMTH V| 20024E, X747
##ThH 5 Robert W. McChesney K. ¥ ¥ —7 1Y X b T»H 3 John Nichols K U Josh Silver Kz & - Tirs |k
Fohiz, SH. Zhid, K505 ADEBMREF T 2 2KRARDO AT 4 7THEMKTHY | HE. BRI UORFAEE
CC. SHRTHTLL T2 X 7 4 THH, BOARAT 4 7 REORHVEE, RUBENDZ=ZN—HFL -7 72X %
EET 2 HINTEHIL T3, YFEERDO WWW 41 b <http://www.freepress.net/about _us> (visited Aug. 30,
2008) & x 2,

75 Public Knowledge i3, 20> E7FHIKICHSAZEL . 7Y IV BT 2HROMEFOREZHI L 324
WEETH 2, ZORER (FH) I, (BN FEHACHEEEOBF 2 RAET 2 - T, (Bl FEHrEEs ¥,

[AF ] (=‘public domain’) ZHEE S5, X2 o DFEHZFHFIET 2 BEENATRENE Z L 2HSZETHS
LEaN B, BFEEEDO WWW A4 | <http://www.publicknowledge.org/about> (visited Aug. 30, 2008) & % £&,

76 Comcast Corporation (LA'F [Comcast #]) 1%, 196351z 3 X — Y J Tupelo T. Ralph J. Roberts [k & &t 3
ANZ & o T &N, 1969 FIEANES N r — T VHEETH 5, FttIE. i P STEE L [EH ORI
BOWTHEEPEE T2 77 VHEESE (—Bic [HiEEHESH]) ] (=Multiple System Operator (s)’/BA T

[MSO(s)]) TH %, ¥ric (IH) AT&T#kic & 3 TCI Corporation ®EINIZ X - THIZL 7z AT&T Broadband
LLC 22002FICEINL T, £KIZKRD 7 — 7 NVEEZ LIk 572, 20074 9 ARKH ORI B W T, Fltkix, £%D39
FNE 20y ETERIKIZE LT, #92,42005 D7 — 7 « —E 2 F ORI, 29007 D ISP — B 2% % & te, 4,000
Fi#BZDRECNT 2HIFICELBEY— AL Tz, £/, Comcastnet (www.comcast.net) KO
Fancast (www.fancast.com) &%&t [E74 - 4> « 7> F] (=Video on Demand’ /LN [VOD]) ¥—t
A BFHEL Tz, FHD WWW 44 b <http://www.comcast.com) (visited Aug. 20, 2008) & % £,

77 HiEE (26) 2ZWO I L,

78 FCClE. HHl EOEWRICB T 5[ VoIP |2 ARITITERE L Twawsl, L T, [l 2 b O Thi, FEKHO.
ZHROEFEAEEIRMT 2 [P WAREL T2V —E A Th-> T, BHRNAEIFICHEUOY —EX 2500, Thic
BRESNEWYF—EX2ELbD] 2EWET 258L LTHEHAT %, In the Matter of IP-Enabled Services, WC
Docket No.04-36, Notice of Proposed Rulemaking, 19 FCC Rcd 4863, 4866, 13 n.7, FCC 04-28 (rel. Mar. 10,
2004). KENC B % IP BWEFEM U VoIP BlHlic DWW Tid, #ifs RO 7 2V A GRENCE T 5 [P EFEMHNIC OV
T BB RS BIREEIIeHE #1335 93HLUT (20064F) 22D &,

79 [MEx&IfE 7o b 2] (=‘Transmission Control Protocol’/BATF [TCPJ) KU IP » sk &3 [TCP/IP 7
g hanexy v 7| (=TCP/IP Protocol stack’) D—&8TH > T, D[ 77V 77— a ~[fE| (=‘application
layer(s)’) WZHES FFEDESEEIC L 5T, 27—, T—FDOHEE, RUOT—5 O (FHL W) HEHNELCZ Z &
B T—IPEMENZ LR FHT 2002, TCPRax 7y arvBorubarcthoT. F5 (T PV
R)RTA YN EN, FFRMTON L RICB W TEFEFERTE CHLTH 5, TCPIEIE. 77— 2fllrnlvr x>
N5 (=‘segment(s)’) CHEIL, FELREH LTI~y 8] (=header) RU—#HDES %2159 25, TCP &7
AV NG IP Ay FIftE5EENn, THOE L OERETIRL, [VE—1 « KA ] (=remotehost) # I 47 ¥ 3
VAT B, TCP Y7 A FRWIP ~y #ix, [IP 7—% 77 4] (=IP datagram’) &Mi¥h 3, TCP/IP @
LETOESS B2 1E. IMCP, TCP, KU IP)iE, 77 ANVXEAvE—Y DAy N7 —7 2HBLCTOEKREES T
Ll e %5, Clayton, supra note 7 at 569.

80 RFC 793/Internet Standard STD 7.



ERED 7 A ) A ERENC BT 2 1ERY — EAHHE D 2EMICONT 101

81 ML T, BHEOEBOMTCHEHEZIT OO —FT 7 FxD1DThH>T, [WEH| (Thbb, 7]
(=‘peer(s)”)) OHITHEERITI CLEFHRETH2EEOHY HEEKRTLFEL LT, RIS TWaKRICEbN
%,

82 #lz1E. FCC ® McDowell BB 3. ZDFEH (see infra note 178) DT, [FEE, £TDA ¥ —3 v bDOW
BED (BAD) 5%DHH, PP L VHEHON%EHEHAL Twd, ADL > —2 v vD T 7 4 v 7 /[EfER
DTB%M., PP TH2 AT 2D HIFHET 5,] & #RDB, See infra note 178, 1 21.

83 BitTorrent lX. ZDORFEETHY . U7 7V 7 —3 3 YOIRFEITLTH % BitTorrent, Inc. DILFEZRTETH 3
Bram Cohen KIZ & o> CTRF S iz, (F—"—%2NEE L) MREO P2PRO 7 7 A VIEY 7 b7 27 Th
%o H2A—F—DAYE2—F /ML 1 DDOH—/N— L ORICE—D TCP it 23 2 2 & = BAFNIC ZR
T2 (bbb, [7747 > b-Y— A D) 5Hil% 7 7 A VIEEOFE £ 1384 > T, BitTorrent X, 438
EanBRETTNVERAT 2, $hbb, [A7x—A4/Fh] (='swarm’) LIEiEN % BitTorrent BMEH XN 2
AYE 12— DEEERRADOELZ DIV E 2 —F /BRI, BFEA Y+ —L/BHNAD, ZOMO 3> 2 —5 /BEn
5AVTYYEYTyA—RTLIENARETHD, Z LT, #ic, FRXOAVE2—F /BT, . Ths0
F—QE7Hn, ar7rYayyru—R 352tz %, BitTorrent i3, Fi2[ 7 7 A LV O—# % Z Do
LODSZET H7HIF. B bLUFE T 7 A VO—HOGEL 2fTbRTNEZS BV LI V-V EHAL,
IO EF, RESHIFER L »FAER W= —Tb, 77 A VOEBRRCERT 2 2 L BAREE Lz, D
WWW 44 b <http://www.bittorrent.com)> (visited Aug. 20, 2008) %% &M,

84 BitTorrent #:i3. Bram Cohen K #33:[F T&37 L 7z BitTorrent DBFE-#EMt 24T 5 HEE TH 3, [AttD WWW
¥4 b <http://www.bittorrent.com> (visited Aug. 20, 2008) &%,

85 Vuze, Inc. (BAF [Vuze #1) &, BitTorrent 2L T, GHEMICET A 70/ 7 A 2RETIHEEED 1O
Th3, FAtD WWW 51 b <http://www.vuze.com/corp/About.html> (visited Aug. 20, 2008).

86 Marguerite Reardon, Comcast Denies Monkeying with BitTorrent Trafficc CNETNEWS. com News Blog,
at <http://news.cnet.com/8301-10784_3-9763901-7.htm1> (Aug. 21, 2007) (visited Aug. 30, 2008).

87 the Associated Press (%, 1846 IZFIL S 7z, KEOBER K OHHTOBEHEG TH 5, YA, 2K T
WwE R BT AME—DEEFEETH Y. 2HROITEEICKREET 5, SFHED WWW 41 b<http://www.ap.
org/pages/about/about.html> (visited Aug. 20, 2008) % % £,

88 Electronic Frontier Foundation &, 1990 C& L s iz, SHOT Y Z VHEIC BT 2 S0 HHOHES 2 H
e 2IEERHEMBTH 2, UZFED WWW 41 ks <http://www.eff.orgy (visited Aug. 20, 2008) %220,
89 See e.g. Peter Svensson, Comcast Blocks Some Internet Traffic, AP Testing Shows, Associated Press, Oct.
19, 2007, available at <http://ap.google.com/article/ALeqMbgxRiQSV{igK4sLbVRE_X4MOIM9q0ADS

SCASPGO0> (visited Oct. 22, 2007).

90 Letter from Kathryn A. Zachem, Vice President of Regulatory Affairs, Comcast Corporation, to Marlene H.
Dortch, Secretary, FCC, at 5 (July 10, 2008) (Comcast Technical Ex Parte).

91 Comcast Comments at 31; Letter from Mary McManus, Senior Director of FCC and Regulatory Policy,
Comcast Corporation, to Kris A. Monteith, Chief, Enforcement Bureau, File No.EB-08-IH-1518, at 5 (Jan. 25,
2008) (Comcast Response Letter).

92 Formal Complaint of Free Press and Public Knowledge against Comcast Corporation for Secretly Degrading
Peer-to-Peer Applications, File No.EB-08-1H-1518 (Nov. 1, 2007), available at <http://www.publicknowledge.
org/pdf/fp_pk _comcast_complaint.pdf> (visited Mar. 31, 2008) (LA'F [Free Press Complaint]).

93 Id. at 24-35.

94 Id. at 19.

95 In the Matters of Broadband Industry Practices, WC Docket No0.07-52, Petition to Establish Rules Governing
Network Management Practices by Broadband Network Operators of Vuze, Inc. (Nov. 14, 2007) (LAF [Vuze
Petition]).

96 Requests from Numerous Parties, File No. EB-08-IH-1518. 20074114 1 H#* 520084 1 H14H oz, FCC
DFEF A —) + 7 R ZX<Lccinfo @fce.govy 222,284 DETF X —IVISE(E S iz,



102 Wo" R M

97 200851 H 8 H. FCC ® Martin EEEF. 7 7 ¥ Las Vegas i Chifit s/ [a>vya—<w— VL7 }
o =7 A+¥ 3 —] (=‘Consumer Electronics Show’/CES) IZ 8\ T, EFEEH 21T > 120 ZDH T, #71%. Comcast
thiz & % BitTorrent %@ P2P + 7 7 4 v 7 /BEEAOTHOMEICEEL T [FCC . I b DWENL 7 — b
F—N—/MFEILD T, ZL T, HROBHZENZRHE T 2 SRR I QTN RS RV, £z, [R5
PEHPAL A Y V7= BEEBEEB L TCLHEICE. ok, Tho 2Rl AT INETHS.] LEH
L7z, £ sN7z, Anne Broache, FCC: We'll investigate Comcast-BitTorrent flap, CNETNEWS.com, at
<http://news.cnet.com/8301-10784_3-9845889-7.htmI’tag=txt> (Jan. 8, 2008) (visited Jan. 31, 2008).

98 Letter from Kris A. Monteith, Chief, Enforcement Bureau, to Mary McManus, Senior Director of FCC and
Regulatory Policy, Comcast Corporation, File No.EB-08-IH-1518 (Jan. 11, 2008).

99 See Comcast Response Letter, supra note 91.

100 In the Matter of Broadband Industry Practices, WC Docket No0.07-52, Comment Sought on Petition for
Declaratory Ruling Regarding Internet Management Policies, Public Notice, 23 FCC Rcd 340, DA 08-91 (rel.
Jan. 14, 2008) ; Broadband Industry Practices, WC Docket No.07-52, Comment Sought on Petition for
Rulemaking to Establish Rules Governing Network Management Practices by Broadband Network Operators,
23 FCC Rcd 343, DA 08-92 (rel. Jan. 14, 2008).

101 FCC, Commission Orders Comcast to End Discriminatory Network Management Practices ; FCC Affirms Its
authority to Protect Vibrant and Open Internet, 2008 FCC LEXIS 5790 (rel. Aug. 1, 2008), available at
<http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-284286A1.pdf> (visited Aug. 3, 2008) (BAF [FCC
Comcast BitTorrent Order, News).

102 In the Matters of Formal Complaint of Free Press and Public Knowledge Against Comcast Corporation for
Secretly Degrading Peer-to-Peer Applications; Broadband Industry Practices Petition of Free Press et al. for
Declaratory Ruling that Degrading an Internet Application Violates the FCC'’s Internet Policy Statement and
Does Not Meet an Exception for “Reasonable Network Management” , File No.EB-08-1H-1518 ; WC Docket
No0.07-52, Memorandum Opinion and Order, 23 FCC Rcd 13028 ; 2008 FCC LEXIS 5898 ; 45 Comm. Reg.
(P& F) 1159, FCC 08-183 (rel. Aug. 20, 2008), available at <http://hraunfoss.fcc.gov/edocs_public/
attachmatch/FCC-08-183A1.pdf> (visited Aug. 21, 2008) (LAF [FCC Comcast BitTorrent Order).

103 ¥ 7xb b, Free Press 25 LIL Tz, WEMZ LG FAUVESHHMO A2 (—E) ASh. RAEMZEIEGHS/
BIRZ LS. XU Comcast #Hic 32 (MEED) B/ HE/EIUE, £ TGRS,

104 47U.S.C. §§151, 152(a), 154 (i), 154(j), 201 (b), 230(b), 256, 257, 303(r), 403, 521, and 47 U.S.C. §157 nt. (2008).

105 47 C.F.R. §1.2 (2008).

106 See supra note 67.

107 EFGEEES 230 (b) &, AT ORRICHIET 2,

§230 R T Oy F 2T ERIRUCMRIENED A7 ) —=> 7 D DR

(b) BER hid. GREODBSRTH 2 —

1) A>¥F—2v PRUOZOMOMAMI L E 2—F « F—ERAWNICZDMOI IR AT 4 7 ORKBHIFERE %2
T2 2 &

(2) A =%y PREZOMOBAEA Y E2—F « =R &> THEFET 2. BHOFINOEIHIC
Lo THIRE AWV, WENH 2 HEFN s HETSG 2R T 5 2 & ;

(3)  WfalZe B1EwDS, A 27 =%y P RUZOMORITH I > Ea—F « ¥ —CRE2HHT 5. A, KERD
HFRICE > TREFEESNIZPICHT 22—V —Da v bo—NV/Hlz2RKIET 2EMORBEE2HRET 3
&

(4) W, Hs 0T REEH DT 5 /R ] (= objectionable’) X[ Y] 7 | (= ‘inappropriate’)
A4 DT VTN EMCRT BT 2 e A 2GRS 2N 2525, [T uy s 7 /K]

(='blocking’) KW' [7 45 > 7 /35| (=‘filtering’) BAfOFREKOEMRICNT 5 [KEFER/FR %

fH#E9 2 0| (='disincentive(s)’) ZETEI & R

(BG) BEMEBULII774vF 27 Ab—Fr7 RUAVE2—FEFRETEINTAX M, [(JE



ERED 7 A ) A ERENC BT 2 1ERY — EAHHE D 2EMICONT 103

SE/EEATRE) k3 %] (=‘deter’) X [MLEI 3% | (=‘punish’) EFRORIZELEDFE ST B % w2 HEd 72
bDET ST &, 47U.S.C.§230 (b) (2008).

108 Internet Policy Statement, supra note 67, 20 FCC Rcd 14986, 14987, 14.

109 Id.

110 7d. at 14988, 115.

111 .

112 FCC Wireline Order, supra note 59, 20 FCC Red 14853.

113 FCC Wireline Order, 20 FCC Rcd at 14907, 11 96.

114 Brand X_3, 545 U.S. 967, 976 ; 125 S. Ct. 2688, 2696 ; 2005 U.S. LEXIS 5018, at *17.

115 Brand X_3, 545 U.S. at 996 ; 125 S. Ct. at 2708 ; 2005 U.S. LEXIS 5018, at *54.

116 47 U.S.C. §152 (a) (2008).

117 47 U.S.C. §151 (2008).

118 47 U.S.C. §154 (i) (2008).

119 47 U.S.C. §201 (2008).

120 FCClE. P2P 77V r—v a » %K % Comcast thOBED I > ¥ 2 —F H T 2H8FF. 2T -F v )
TDARYy T =7 CERSNIREER CTH A AREMENFEL ., AT AIE. VI 74y BEEREEXTIEAL
%, FA»ro3® - V7 EBHLEZ DOTHY ., Lo T, RERFOEHEE2ES AL, LRET
%o

121 47 U.S.C. §157 nt. (2008).

122 47 U.S.C. §256 (2008).

123 FCC &, Comcast D7 — 7 )V EEREIE, ARBLEE A Y PV =27 TRV ERELTH, ZhiE. ZDkk%
Iy N7 —7 EHEERELTE Y. 0. FAERZE. FCC B, YUt v bV — 27 OMA RS OZEAED F /Bl
WY 2R E 53 2080, HEATANOLIE, FERZOBMNERES /2. LRET 2,

124 47U.S.C. §257 (2008).

125 47U.S.C.§257 (b) (2008).

126 47 U.S.C.§521 (4) (2008).

127 Zo%é. FCC I, Zofamid. EEESI602ICERIND [7— 7N ¥ —EX ] KRES LT, ISP H—t
& xR &t [7—7NViEE] (=‘cable communications’) WL T, X VIELHFEHINS, RT3,

128 FCC ., ZO#lE LT, BHEMIZ, ZOEIHIE S NIKEET, 4 v —% v bEDL O, FEMIZS
AXYNV-T T e 4T =29k« TI7XR - F—EAnSMHRIN., EFEAY b7 -7 2BHL RIS LTV
&, RV, ZOHEE, HEHERX—ADF ¥ ) 7, S5Oy —EADREIZBEL T, 2 Y Ea— S HEOWREIC
o T, TR LTwieZ &, £23T 3,

129 iz iE. VoIP E911 Order iz, FCCix. §230 (b) (2) »5, #HAEF SN S VoIP a4 F— kL T,
I/BEAEHEV —EARHOEDT VN « 2—HF— 1T T2 2 L 2TRT ZEETII RV, ERELTWS, VolP
E911 Order, 20 FCC Rcd 10245, 10262. iz DWW Tid, FlziE. #ifE - g8 (78) [3.5] SE&2WED 2 &,

130 In the Matters of Applications for Consent to the Assignment and/or Transfer of Control of Licenses,
Adelphia Communications Corporation, (and Subsidiaries, Debtors-In-Possession), Assignors, to Time
Warner Cable Inc. (Subsidiaries), Assignees, Adelphia Communications Corporation, (and Subsidiaries,
Debtors-In-Possession), Assignors and Transferors, to Comcast Corporation (Subsidiaries), Assignees and
Transferees, Comcast Corporation, Transferor, to Time Warner Inc., Transferee, Time Warner Inc.,
Transferor, to Comcast Corporation, Transferee, MB Docket No. 05-192, Memorandum Opinion and Order, 21
FCC Rcd 8203, 8298, 11220, FCC 06-105 (2006) (AT [Adelphia/Time Warner/Comcast Order J).

131 Id. at 8298, 11220.

132 Id. at 8299, 11223.

133 Cf. 47 C.F.R. §1.110 (2008).

134 47U.S.C.§154 (§) (2008).



104 LA O VAR

135 ESREREEAFTE. [TTBEEE, BET 2 5 2 —BEHOREFEEC b »rob o7, fERInz It sxwn
[l %, GEMNCTREILELR VWD 2H BV, MENRELG S, Xk, SYEITBHEER. 20 [RO/—KH
7| (=‘tentative’) Hlk%., H2 [H65 NEBFES NV — IV /HER//N— R+ 7 > R+ 7 7 —Z k+)L—)L] (=‘hard and
fast rule) KFEE T % 2 £ 2 IESLT 27012, HEFEDOMBEIC oA REEE A L C&Bhrol, Xid. H&M
DS, ZDOWEIZBWT, RYKHBEFULI W, 2O, ZRTH 2712012, H5—REAOFERONE CHET 2 2
ENRURETH V155, 215 ORI B T SFATBEER 3 (TBUBB L ZIEERN T h 2358 i3 [FHEE /7 —
A-F w7 —RA « X—=ZXT] (=‘case-to-case basis’) HFME LI 5 HEREZRE LT 20 NiEE 550w, L
72535 T, FlEE EOREED—H—D | (=‘case-by-case’) FEEORHMIZ, F I ICHERE L TEET %, 2L T,
— AN X 2, i, BR O, (Thbb)) 7Ry 27Icks, FREOMTITbN 2 SFENIE. £7. F1
W, (HM) JF%EE T 2 YITERBEOBECFET 5,]. iz, SECv. Chenery Corp., 332 U.S. 194, 202-03
(1947), (citing Columbia Broadcasting Sys., Inc. v. United States, 316 U.S. 407, 421 (1942)) (LAF [Chenery
I1)).

136 ZOEARR B & LT FCC iZ.Carterfone JFRI ZHEIZ X > TERA L 2 L HE%2281F %, See e.g. In the Matters
of Use of the Carterfone Device in Message Toll Telephone Service ; Thomas F. Carter and Carter Electronics
Corp., Dallas, Tex. (Complainants), v. American Telephone and Telegraph Co., Associated Bell System
Companies, Southwestern Bell Telephone Co., and General Telephone Co. of the Southwest (Defendants),
Docket Nos. 16942, 17073, Decision, 13 FCC 2d 420, FCC 68-661 (Adopted June 26, 1968) (LAF [Carterfone
Order ).

137 Chenery II, 332 U.S. at 202.

138 fAnzFi+s-vicnsfbans (FEEHO Z &), Black’s Law Dictionary 1338 (9th ed. 2009) & % £,

139 Declaratory Ruling, supra note 34, 17 FCC Rcd at 4802, 11 5.

140 NLRB v. Bell Aerospace Co. Div. of Textron Inc., 416 U.S. 267, 294 (1974).

141 Pfaff v. U.S. Dep’t of Hous. & Urban Dev., 88 F.3d 739, 748 (9th Cir. 1996).

142 Thbb. FHETE. FEICL > TRAINS., Fric B YFITBHER O 2 (LT OB ORI S ARAR
WIS 256k, A%, FEERC, D, BETUHTOMFUTEILL T & 2568 10%. S X EERETS
ENDHEWCIE. T UT, File o iR @HICE W T, FERIELS . »o. —RINTHD ., Z LT, B@HICBEL
TFRINGEE. DL 5 0 RBD. THEETEE LB S.). LHHHL T& 7, Comcast Ex Parte at 13
(quoting 88 F.3d at 748).

143 See supra note 69.

144 See CBS, Inc. v. FCC, 629 F.2d 1, 26-27 (1980), aff’d, 453 U.S. 367 (1981) ; Complaint of Carter-Mondale
Presidential Committee, Inc. against The ABC, CBS and NBC Television Networks, Memorandum Opinion
and Order, 74 FCC 2d 631,125 n.9 (1979) ; see also New York State Comm’n on Cable Television v. FCC, 749
F.2d 804, 815 (D.C.Cir. 1984) ; Negrete-Rodriguez v. Mukasey, 518 F.3d 497, 504 (7th Cir. 2008).

145 See supra note 69.

146 Broadband Industry Practice Notice, supra note 69, 22 FCC Rcd 7894, 7896, 1 4.

147 FCC Wireline Order, 20 FCC Red 14853, 14915, 11111.

148 Declaratory Ruling, 17 FCC Rcd 4798, 4842, 9 79.

149 Id. at 4846, 92.

150 Madison River Communications, LLC and Affiliated Companies, File No. EB-05-1H-0110, Order, 20 FCC Rcd
4295 (EB 2005) (BAF [Madison River Order ) . H#EEHEFIc DWW TIX, &8 (193) Exr&RO I L,

151 See, e.g., Internet Policy Statement, 20 FCC Rcd 14986, 14988, 9 112, 4.

152 #z1¥. Max Planck Institute . Comcast #:25. 1 HOWIZKET 285, P2P 7 v 7u— Nl TCP #
BED20-80% & HK T STz, LFET %, Max Planck Institute 12 & 2 M/ 2 ICKEIRA 2 TR IZ. UITD
WWW ¥4 k55 PDF BN CTAFHAEETH %, Marcel Dischinger, Alan Mislove, Andreas Haeberlen &
Krishna P. Gummadi, Detecting BitTorrent Blocking, available at <http://broadband.mpi-sws.org/
transparency/results/08 _imc_blocking.pdf> (visited Sept. 9, 2008).



RO 7 AV A ERENCH T 2 HEHRY —EAHH 20 < IOV T 105

153 RST /%% » b % TCP a4 7 v a v /EROWHENCEFE % Comeast HHOEHE, iblea v Ea—F Ny H—
B Ay Y= E2EHLTC, BEE. BZL, »DO. XTS5, [HEERE/ x> - 4>« P« SVVEHE] (=
‘man in the middle attack’) BT ZEFD 1 D& L THEERE T % RIFESTFEFET 5, Peha Comments at 5 (Apr.
7, 2008) ; Peha Comments at 4 (Apr. 4, 2008).

154 Iz 1¥. Stanford University ® Lawrence Lessig B#%&X, [ N« by — - TV F ] XX (A MY =27 D
B L TRy VY= XET Ty b7 — L OFEEC L ZRNROTFHICLY T TV r—y a vy RUa
YTV OMT RS ERIZEOL DO RBIH L TE 2. LIFE T %, Testimony of Lawrence Lessig, C. Wendell
and Edith M. Carlsmith Professor of Law, Stanford Law School, Senate Committee on Commerce, Science and
Transportation Hearing on “The Future of the Internet,” at 2 (Apr. 22, 2008), available at <http://commerce.
senate.gov/public/_files/LessigTestimony.pdf> (visited Sept. 9, 2008). % L T, Massachusetts Institute of
Technology ® David Reed ##iZ 1%, [ L <. Comcast #DEHKIZ. T o> DEEELIHET 2, ], LIS T 5,
Testimony of David Reed, Adj. Professor, Massachusetts Institute of Technology, Broadband Network
Management Practices En Banc Public Hearing, at 3 (Feb. 25, 2008) (citing Sally Floyd, Inappropriate TCP
Resets Considered Harmful, Internet RFC 3360 (Aug. 2002), available at <http://www.ietf.org/rfc/rfc3360.txt?
number=3360)> (visited Sept. 9, 2008).

155 #z1X. Columbia Law School ® Tim Wu Zd&Zi%. [Comcast D HiEid. ] §ENA Y b7 —7@EH L [[F—
OFFFCT SFERE T, 2 LT, Comcast #hik, [EE L WS kDX, LA, BEKROT 7415 > 7 /355 |

(=filtering’) ® 1 FM 217> T3 |, a7z, Testimony of Tim Wu, Professor of Law, Columbia
University, First Public En Banc Hearing on Broadband Network Management Practices, at 2 (Feb. 25, 2008).
% 7z. Stanford Law School ® Barbara van Schewick Bi#i#%Zi%. Comcast #DFEK %, FEEHNTH 2 E» D T
BRI 77V 7=y a v b VDOEF R ——DERICR b EE]TH S, LR, Testimony of Barbara
van Schewick, Assistant Professor of Law, Stanford Law School, Second Public En Banc Hearing on
Broadband Network Management Practices, at 3 (Apr. 17, 2008), available at <http://www.law.stanford.edu/
display/images/dynamic/publications _pdf/16 _testimony%20panelist%20Barbara%20van%20
Schewick %20 (oral) .pdf> (visited Sept. 9, 2008). LHKIFS IZ B> T, van Schewick Bi#dZ 1. LITORRICIR~R
%, (1) FCCik. 7a—FNY F-7ung F =z LT, 5Dy bV — 7 EEEHEEHTRT 2 2 L 2ERT 2
NETHS, 2) FROBRFOKRETIE, T5TiE RV, (3) FARDATIE. T4 Tk, (4) FCClk. GHx
dy b7 — 7 EERBDT D DK OISR 2 HIES 2 BN DH 5, FHC, ThiF, To—F N Rty
Y =2 ETOWEOEEREE T AHNT. 1 DOREDT 7V r—ya v X7 7 AD7 7V r—v a v 2FEY
BT e R2BILTERETH S, [d. at 1.

156 FCC . Bfkiyzafle LT, (1) PG —F—0REC EREFE L. b HEN L 2 — Y — ke 2 31
T e, (2) AUTTHEETH 20IcBb 5T, PP EMICKET 22—V — 2 TR %L, BOERE2HEHT 22—
PF—OEGHEEZBET 22, B B) 7V r—yay - RUY—ELEHIEHERTI T, 28T 5,

157 Internet Policy Statement, 20 FCC Rcd 14986, 14988, 11 4.

158 flziF., [ RIEHEE(T ] (=‘secondary liability’) FFEdIE. ZEMEEOER ZBHIET 2700 [1TE5% 0 |

(=‘dead-end’) TH%. &FiET %, Bryan H. Choi, The Grokster Dead End, 19 Harv. J.L. & Tech. 393,
410-11 (2006).

159 [FAm S nicfbekid. HEED. MO D 2 ¥ M 2{Tv, 2L T, Hod, oD B r2#agI sl L, %
HRE L T B0 Haaiill 2t LU i nidZe 5 4w, ] FCC Comcast BitTorrent Order, supra note 102, 23
FCC Red 13028, 13059, 1152 n. 240 (citing van Schewick Testimony at 3).

160 47 U.S.C. §230 (b) (2) (2008).

161 See Letter from Kathryn A. Zachem, Vice President of Regulatory Affairs, Comcast Corporation, to Marlene
H. Dortch, Secretary, FCC, at 2 (July 10, 2008) ; Letter from David L. Cohen, Executive Vice President,
Comcast Corporation, to Kevin J. Martin, Chairman, FCC, at 2 (Mar. 28, 2008).

162 BEcid. DTOBEHICH T 2 RIENERI N, Thbb, (1) HEARORNLHES. 2) F#ET 255
DZDIERE. (3) UKHIROMBMOENE (KEfE»XIFHEL) . (1) HEESUFKHIRSY (EiTi) BRI nsGs



106 Wo" R M

PERADLTFER. IO (6) HEEHN. YFGHIRZEZ 255 NN /E (b7 7 4 v 7 [BEEICHT 2 HEOK
T. ZOKT. XiZH—ERZIL),

163 Steven Musil, Comcast appeals FCC traffic-blocking ruling, CNETNEWS. com, at <http://news.cnet.com/
8301-13578_3-10033376-38.htmI’tag=mncol> (Sept. 4, 2008) (visited Sept. 9, 2008).

164 Hi#EE (107) 22RO &,

165 HitEE (67) 2ZHWOI &,

166 fHL. [3.2] THBS 8k, FOIRREZRND 2 BE . BFEFH AT 5,

167 See supra note 135.

168  Zhid, EARMC, [3.2] THRBRT 5 Martin RERDOFZIZH LD bDTH D, &g (183) MWD L,

169 FCC %%, ZHZSFMR 259 2 LT 5. [2.2] (a) CRLEILEEERD 7 #HEROH O, F%E§601E. %
OXE LI 7r =7 WlEEJICRES NS, L L, ZNRUANDOEEIZ, PLT ROEGEM 2HEHAT 2 70— KN F-
Y—ERAD7uNA F = b#A I NG 8H0C. ZDORRICIERT 2 2 L HLTH 2RI b,

170 #1z1X. Northwestern University @ James B. Speta #£20Z13. 1 > ¥ —% v M CBET 25 29— AR
A Y7 T ANT 7T v =k BN BREE. BER T — 7 VDY — ERTHEN T H D B hiikiz, FCC
2 & 2 HHGEEEE RO b & COMNFNEBEOITHESEMNIHRL., ZORb VI, FCCH, A ¥ —% v b
ABBIC BV CBRERNC IR LR 2 . Fiic 2 BUER 2 HlE ik EOHERRN — NV 21T %, James B. Speta, FCC
Authority to Regulate the Internet : Creating it and limiting it, 35 Loy. U. Chi. L.J. 15, 22-30 (2003).

171 A ¥ —xv b OB THRECEA T, Wfic U<, FCC», HIFEEZEE [ b & O fIMREREME
Lo T AR TFREC L > TEANWET 7 A2 FET 2HGIHIE L2 HKB IR 2023 L. 2 LT, 20,

IR A 2 R I VES 2 L 2 TR T 3FEL LT, Philip Weiser, Toward A Next Generation Regulatory
Strategy, 35 Loy. L. Rev. 41, 84-85 (2003) 2 F#ET %,

172 FCC, Statement of Chairman Kevin J. Martin, Re: Formal Complaint of Free Press and Public Knowledge
Against Comcast Corporation for Secretly Degrading Peer-to-Peer Applications; Broadband Industry
Practices, File No.EB-08-IH-1518, WC Docket No.07-52 (rel. Aug. 20, 2008), available at <http://hraunfoss.fcc.
gov/edocs_public/attachmatch/FCC-08-183A2.pdf> (visited Aug. 21, 2008).

173 Martin K. 20064E 3 H21H. TelecomNext 2006128 ) 3 EFuESC [FCC 12, LHITE (Thbb, b7
7 4 v 7 [BEROEN IIERIYLRE) (G T 2HRBH Y. T, BECTEIN TV S| bRz, &
Wl oNnlz, /2. BERBOWREEN. 774 v 7 /BEROZEIE. 2IT5HMNEHET 2 LNz, LHEHES
7z, Marguerite Reardon, AT&T chief, FCC chair clarify on Net neutrality ; Whitacre says he has no plans
to degrade service ; FCC’s Martin says companies should be allowed to recoup costs, CNETNEWS.com, at
<http://news.cnet.com/2100-1034 _3-6052239.html> (Mar. 21, 2006) (visited June 10, 2006).

174 FCC, Statement of Commissioner Michael J. Copps, Re: Formal Complaint of Free Press and Public
Knowledge Against Comcast Corporation for Secretly Degrading Peer-to-Peer Applications, File No. EB-
08-TH-1518 ; Broadband Industry Practices, Petition of Free Press et al. for Declaratory Ruling that Degrading
an Internet Application Violates the FCC’s Internet Policy Statement and Does Not Meet an Exception for
“Reasonable Network Management,” WC Docket No.07-52 (rel. Aug. 20, 2008), available at <http://hraunfoss.
fcc.gov/edocs_public/attachmatch/FCC-08-183A3.pdf> (visited Aug. 21, 2008).

175 20034108 9 H. FCC @ Copps ZE X, [BHEZT. A ¥ ¥ —2 v bOR MVt v 7 2R T 2 KEHiE. 207
Kb EDOTRARICERET 3 2 ek Eh o, L, 0. B2k, A vy 7 OXREET 2 b0,
o b, FENEREE S W, FA—0Xi [E8] BREEE L 2w, X HEEN R L7 7 v A0 %
Yxow, FIFERFaY 7Y -Tang F—0W iz, ZHLES 805 T YA CERT 5, #EDZ R
{IEWENID ., BEEOHERURE/HRENTT7 7 ACERT 2 EWEHRG, o, BHOPHEMEILTS 2L 28
RKLUTW2,] EIBNT, BEREOREEZE KT 2HGHEM 2, > 5 —% v P OEREEEE» TaREE2 b 25
LB2 2L 2EET 2R %2R L7, Michael J. Copps, The Beginning of The End of The Internet?
Discrimination, Closed Networks and the Future of Cyberspace (Oct. 9, 2003), available at <http://hraunfoss.



RO 7 AV A ERENCH T 2 HEHRY —EAHH 20 < IOV T 107

fcc.gov/edocs_public/attachmatch/DOC-239800A1.pdf> (visited Nov. 3, 2003).

176 FCC, Statement of Commissioner Jonathan S. Adelstein, Re: Formal Complaint of Free Press and Public
Knowledge Against Comcast Corporation for Secretly Degrading Peer-to-Peer Applications, Broadband
Industry Practices; Petition of Free Press et al. for Declaratory Ruling that Degrading an Internet Application
Violates the FCC’s Internet Policy Statement and Does Not Meet an Exception for “Reasonable Network
Management” , Memorandum Opinion and Order, File No. EB-08-TH-1518, WC Docket No0.07-52 (rel. Aug. 20,
2008), available at <http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-08-183A4.pdf> (visited Aug. 21,
2008).

177 FCC, Statement of Commissioner Deborah Taylor Tate, Re: Formal Complaint of Free Press and Public
Knowledge Against Comcast Corporation for Secretly Degrading Peer-to-Peer Applications; Broadband
Industry Practices, Memorandum Opinion and Order (WC Docket No.07-52) (rel. Aug. 20, 2008), available at
<http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-08-183A5.pdf> (visited Aug. 21, 2008).

178 FCC, Dissenting Statement of Commissioner Robert M. McDowell, RE : Formal Complaint of Free Press and
Public Knowledge Against Comcast Corporation for Secretly Degrading Peer-to-Peer Applications;
Broadband Industry Practices, Petition of Free Press et al. for Declaratory Ruling that Degrading an Internet
Application Violates the FCC’s Internet Policy Statement and Does Not Meet an Exception for “Reasonable
Network Management,” File No.EB-08-1H-1518, WC Docket No.07-52 (rel. Aug. 20, 2008), available at
<http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-08-183A6.pdf> (visited Aug. 21, 2008).

179 McDowell Z81Z. ZDEHLE LT, F121E. 200550 FCC Wireline Order (see supra note 59) DAFITERL
T, AR EBFCCO2EEN, COBECFEBLILZ L, 2% 5,

180 See e.g. New York State Comm’n on Cable Television v. FCC, 749 F.2d 804, 808 (D.C. Cir. 1984).

181 Chenery II, 332 U.S. 194, 203.

182 McDowell ZE1x. Z DRl E L T, Madison River Order T, (1) H¥EEHH, mKL 722 &. (2) v bV —
7 OEBE R OSEE BT 23R, fThhTwuinZ & Mz (3) FCC 23, HFEEEE 11 R OB EEME IR T
KIRELIZ b, 22T 5,

183 flziE. BHRETROBEESER I Z W HEEEMOFFICE 2 2 BT 2% 2% 1C, Martin RERDOH 2 BK
EhTnd, o, [ THERLL[EGEN LRy VT =27 @EETH % &5 RIRANL T 2 FHlli DR 4
F. EEAMNIC, 20084F 4 H22H @ E#FES EREORE. FIE A UER/NEES TAK S Nz Martin ZEEROFH
DEEH FICHFET 2D TH 3, FCC, Written Statement of The Honorable Kevin J. Martin, Chairman
Federal Communications Commission before the United States Senate Committee on Commerce, Science and
Transportation (Apr. 22, 2008), available at <http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-08-183
A2.pdf> (visited Aug. 21, 2008).

184 SERFDKETHAEL 72 3 DORBEEEHICH T 2 GHFATIE. 23y AV MEFHEHTSIHTOFCCIZL 3
KGR OIT AT b Iz Z DRI DWW TR AR OEE LR [Tk 7 X ) A ERENC BT 2 BEEEFEHE
HHORB G2 ® < 2HEmIc DWW T—SBC Inc. £ AT&T Corporation & D& K& ¥ Verizon Communications
Inc. & MCI, Inc. & D&EHFZHLLIC— ] FEERF S MHEREMYTIICIE £15% T1HELIT (20084F) . #lifd LR D 7
AV A ERECB) 2EXEFEELEMOREEMF 2D S 2EMITOVT - Hig—AT&T Inc. & BellSouth
Corporation & Q& % i — JFEE R ZHSIEIRFEITSERE 155 109D (20084F) . K Uf, #ifETAT&T
Inc. & BellSouth Corporation & DEFHIZER L TEH I Nz T v b X ¥ M IZDOW T EEE RFEHSBIREIZam
£ F15% 343ELUT (2008%F) HEx&EOZ &,

185 [H vy b7 —2 Okl %o < w0, MA DA TEMET 5, Bz IE. H (64) BT/ 2 KOHKE
FERZWRDOI L, ZOMOITXDOHRE LT, BORIHSEZEOREIC L 5. BFEEIA > —2 v MFFHEDO DD B
Mo 7z %y MEROBRR] (H#E BP #1 20074F) (M OERT O & £ 072 & D TH 5 i NHFPE - BIPRATI 4 v
N7 — 7 N OWFSE] BUKEES: 57% S55ELLT (20084E) &%, FET %,

186 FCC Wireline Order, supra note 59.

187 EEI09EBFHE BT S [y M7 —27 O] 29 < 2EmOFMIE. 121X, F (64) |/Y 7 2 ROMET



108 Wo" R M

ErZEOI &,

188 Broadband Industry Practices Notice, supra note 69.

189 FTC, Broadband Connectivity Competition Policy (June 2007), available at <www.ftc.gov/reports/
broadband/ v 070000report.pdf> (visited July 14, 2007) (BAF [FTC BCCPJ).

190 X v BfRmcix. 26179 % SBC Inc. & AT&T Corporation & D& K& Verizon Communications Inc. & MCI,
Inc. L DAEBHTEEL Tid, FCC X L 2 HEMFICB LT, ZOPDOERD T S v b X ¥ bR T, YEEHO
FEEE S, 2 M. 20054E 9 BIZAHEI N FCC @ [4 v ¥ —% v MBORFH] LT 220 FCEEE2ZRITT
% e, UFEHRRCEL TCOFRME SN, Bz, T 25 AT&T Inc. (LIF TAT&T#:]) & BellSouth
Corporation & DEHHIZEEL Tid. YFAEFOET HH» S 2 £/, HiEt L ABROEBEBICMZ . [N 7 4 v 7 /HBE
EOFEA R EIET 2 EHED., UHEMHOHEE TH S AT&T/BellSouth It k> TERENZ a3y b A bE
WORTHRER SN, FEllic oW ik, & (184) iU 3XOMWEESRO Z &,

191 #lziE. 248 (198) kU (199) 22RO L,

192 T 7xbb, —EHOKEEEESHICHT 2 BUAHBEOFR. Th 6 O LHE L i & % - 72 Qwest Communications
International, Inc.Z &% Z Ofthod iLEC(s) kU7 —7NVEEHIZ. VT 7 4 v 7 /BEEOEK X IZERMMWN 8
] OAxPHHONREENDE (4> —2y MECRFEHL OFIRT 220 HTOEBOEIT] &, BHEFHE L
TREFEI RV, YFHEHED Verizon Communications Inc. 1&. ZHICHZ T, [4 > % —% v MBOEFEH &
DT 200 T TOEBOZRT] A, HWEH L LTS Wz, Hic, EEHRO AT&THIE., 2h s
2T, 2. [V 274 v 7 /BEEOZEIE] 251ET 2850 I,

193 RESFEAET 2 ETRFHEELL T2y bV =27 O] OV TORS FEEEHFD 1 DTHY . FCC H3HH]
HEBR 24768 U 72— DI L LU <. ArE8 [Madison River | 23FET %, UFHFMICB W T, BIEY — E AT
B THFAEMRICD 2 VIPHEEEZEDY—E R 2HEK L2, o—» VEZESH TH 2 Madison River
Communications, LLC U’ 7 ORES4: (LT & 312 [Madison River|) & FCC ORICHIEROTADEIE R &
RE/MBE ] (='the United States Treasury’) Z¥t3 515,0008 % E F )V OFEE DT %2 & R RIE SSRGS
n. #Fhzpifge LT, EEOFIENH L 57z, In the Matter of Madison River Communications, LLC and
affiliated companies, File No.EB-05-1H-0110 ; Acct. N0.200532080126 ; FRN : 0004334082, Order, 20 FCC Red
4295, DA 05-543, 1 114-5 (rel. Mar. 3, 2005), available at <http://hraunfoss.fcc.gov/edocs_public/attachmatch/
DA-05-543A1.pdf> (visited Aug. 1, 2005). AEMFIC DWW TIiE, In the Matter of Madison River
Communications, LLC and affiliated companies, File No.EB-05-IH-0110 ; Acct. No.____ ; FRN : 0004334082,
Consent Decree, 20 FCC Rcd 4295, DA 05-543,9 114-20 (rel. Mar. 3, 2005), available at <http://hraunfoss.fcc.
gov/edocs_public/attachmatch/DA-05-543A2.pdf> (visited Aug. 1, 2005) Z2&HED Z &,

194 a2 b W IER U 2 WA liE 26 3 2 /ED 1 © £ L T, Lawrence Lessig, The Future of Ideas :
the fate of the commons in a connected world (2001) Z3F#ET %, FRiZ. [EEFD Ch.100153-761F. A TEEEIC
B L7 =7 VEEFECLIFEFHFCN T 22RO ZOFRL, MO TEBRCTFRT 20D TH 5,
Lawrence Lessig #i&i13. UEZZROVIIAN S A —T > « 77 A2 H ¥+ 5%, Mark A. Lemley & Lawrence
Lessig, The End of End-To-End : Preserving the architecture of the Internet in the broadband era, 48 UCLA
L. Rev. 925,971-72 (2001). %7z, Lessig HiZix. [# v N7 =27 OHFHE ] DWW TIE, [Ty MV —27 OHSLH |
DBEGROMLAA D, B TIE R, T Ay b7 =21, A Y AZ U b XX —Y 7R VoIP & FEERICIE
HEBETA—NVRY (A Ea—F:) VA NVABRESETE, 2y N7 =213, B dEIMEERD B0, L
MU, filT, 2L T, EOffIc, Ptk e BEM L ET 201, FEPRHETH L, LVEEL I LI, YFPir
HERRFET 2 2 L2 HIET UM 2 A1 b . B ERIEIC B 25N LN A Z BB 2 WER D 5, YFHANT, F
I TH 2B D D | Z i, FRAERHINFIRAETH %, | £ B3, Lawrence Lessig, Reply : Re-Marking
the Progress in Frischmann, 89 Minn. L. Rev. 1031, 1042 (2005).

195 [ v b7 —27 OHAE] O B & 3 2 HH O Z A3 2 JOFwE 1. EBROBEEFOMIME%E 2 ORIo

12 LUTHEMT %5, LanL, EEIZIX. Fri8lMadison River 4 DAz b, H 75 THE2MOBFESHTH Y,
KD ISP Tdh -7z Telus Corporation 23, FHFEFHEDOWALICEEL T, ZOMEIMAEZ I L 27 EHEMEET 2
WWW A bADT 7 &R %, 20054 7 B IC—KeRNCHERT L 7o, ERU S e U A ¥ ¥ 3 T 0 BRGS



ERED 7 A ) A ERENC BT 2 1ERY — EAHHE D 2EMICONT 109

#:T& - 7z Teléfonos de México (—##iZ [Telmex]) D7 10— KN R ey —ERADBEEZEN., HZFHD VoIP ¥ —
EX2FAT 5BICEFEY — EADREMET LI L FIRL, %720 H5FiE. Telmex #3, VolP ¥ —E X D%
KEBWT, PAERFFFERIToTCWS EFRT S, L2005FE12F T8 sl B, EVFEET %,

196 University of California at Berkeley ® Joseph Farrell ##% . U* University of Colorado ¢ Philip J.Weiser #£
FZ T EENHE OBFHIBhR O o4 [ flisershERE D WL ] (= ‘Internalizing Complementary Efficiencies’/
LUF [ICE)) MR WIGEDTFET 5 2 & 28D 5, Philip J. Weiser & Joseph Farrell, Modularity, Vertical
Integration and Open Access Policies: Towards A Convergence of Antitrust and Regulation in The Internet
Age, 17 Harv. J. L. & Tech. 85, 105-19 (2003). 25 iZ. FCC 23, ICE 2HE T EFHR 77 v b 7 + — LI G 2%
AL, KM 7R ROHEBOROPOR A BF T 22 E T 5. LT %, Id. at 134.

197 AT, FCC k. Comcast thDEEEFEE L L olze L L., ZOHMEFKRIZ. BENGEFE2HERT 2ERE
DIFE%RTY$ %, FCC Comcast BitTorrent Order, News, supra note 101, 1 4.

198 Tim Wu #dZid. [ 70— K x> Rozd]] (=bradband discrimination’) OZFic X 3%, v bV —27 OHIL
HOFRIORER % FIRT 5, HId. ERIITERFEERT 20, Ay NV BEHRCLL,. 77V 7 —vay
KkOar s BB 3 EMOE I OWTIE, BEHEEE T 2 BENHKE OFEROFELZRD T, HlH
HlEBET 5, Tim Wu, The Broadband Debate: A user’s guide, 3 J. Telecom. & High Tech. L. 69, 88-90
(2004). [3.2] T L7z Copps KU Adelstein DHZEE O RFEIZ. L T, WuZdROIEEFDOFZ ZI2d £ 5L b D
ThrRIEbN S,

199 University of Pennsylvania ® Christopher S. Yoo #i%i3. & b TELKNGRED 1 AL SN Tw3B 3, TEEW
HEEE TN T 27V r—ya vy Rary s Y MG TcoERNEE I L Tid, —F D& P THEE R
T, HLU. Yoo #HZix, [#v b7 —27 O] OF 2 OXFFEOERIZ., 1 > —% v bOFTESH BT 2 (F
INRIEOEEEP R ENS) IS Ean-TG2RifRET2bDTH B, £# 2 %, Christopher S. Yoo,
Network Neutrality and the Economics of Congestion, 94 GEO. L.J. 1847, 1885-87 (2006).

200 Bz, REGHAEREZO20084F 8 H28H., Comcast fix. F#SEMET 2 ¥ — B X 12250GB/ A O HIR % 53
3 Z & BFFE LI, Comcast Corporation, Announcement regarding an amendment to our acceptable use policy,
Comcast.net/Network management policy, (Aug. 28, 2008), available at <http://www.comcast.net/terms/
network/amendment)> (visited Oct. 10, 2008). Comcast fHIZfkIE. YUZHEROEE LT, FHORENDOBEZE D
B&EOT —5 OFEHAOTREMEX. #2-3 GB Th b, BE250GB OFEOEERAIX. 5,00005 DET A —(0.06KB/
) OFEE. 62,5000, (4 MB/fh) 0% 7 >a— R, 1250 [FEH#EEE O | (= standard-definition’) B (2 GB/
BE) D5 >u— K, Xi325,0000 [EffEED ] (= hi-resolution’) ¥ ¥ ¥ VEE (10MB/EE) O7 v Fu—
FOfn»ICHYS T 2 (Thbb, AttO—RILBEESEE ST 27—y OYHEL2L (B2 %), Ld¥3hb, .
[4E 6 H15H. Time Warner Cable Inc. 1%, [FEH QR WEHAIZ 7 7 9 2 M Beaumont T, [ > ¥ —F v ~ OFHH]

(=‘Internet metering’) D EIFEE 2GS 5. LU oz, UFERTIX. FHOBEEIZ. 5 GB. 20GB Xix
40GB D LR % £ 5 30-50&5 % E NV Offifs i ORISR, SEA RT VW, ZO LREZBZ 2854811, $1/GB OB
BEEHS ¥, $7. PRIV FVEERIT, LVEHEROY—ER2Lb kLS e d3ni, Fi.
AT&TH#Hb. RED (7—2 D) FRCST 2HIRIFAAHTHY . 7T—FRICH L OLMIERELFRZL T3,
L7z, L3 U 5Nz, Brian Stelter, To Curb Traffic on the Internet, Access Providers Consider Charging
by the Gigabyte, New York Times, June 15, 2008, available at <http://www.nytimes.com/2008/06/15/
technology/15cable.html> (visited visited Nov. 3, 2008).

201 Wu B & U Lessig ##% 13, FCC A, 70— RNy RO 72O DOTFIcB T2, BERVP 7Ty b7 5 —4
MHE . BMEBEL CELbOD, 7a—RANY R 77V 7=y 3 VicB I 2REOLE, XIATELHS
SMICTE EEE RS> T2 kot LT %, Letter from Tim Wu, Associate Professor Professor of Law,
University of Virginia School of Law, and Lawrence Lessig, Stanford Law School, to Marlene H. Dortch,
Secretary, FCC, Re: Ex Parte Submission in CS Docket No0.02-52, at 1-2 (filed Aug. 22, 2003), available at
<http://www.freepress.net/files/wu_lessig _fcc.pdf> (visited Nov. 11, 2005). # L C. M4ZEHMOFEHR I T 5

[y b7 —=2ORM] OFZ (RUOTY Re2—F -3 2HBOMEEE2EHE L T23HE) OFRHEEZRL.
WEFEZ W O BRI A IR E T 5, 1d. at 12-15.

il



110 Wo" R M

202 Yoo #iZiZ. HHEAHEICIE U RO & > TRIEDHRDERETH 5 Z L 23D 5, See supra note
199, at 1852-53. L2 L. ik, BEIBEAOKRE SId O liEREDH# S 2HEHE LT, 77V 75—y ar Kk
Par 7oV e 7y v OEMEFERET S, Id. at 1879-83. =B, [3.2] THiIRL 72812, McDowell Z&
B, ZORMER T, KMETOEMORMEIZBEIL T, FCC 23, Comcast fDITAZEEL T nwZ & ZEIR
. (FHH BitTorrent E WS RED T 7V 7 —3 a v DA ZIERE L2 D) B OWLWTIRYFb W &
ZAET o RO MFAT AL HIRLOMBIC RSN D Yoo HiZD Rff% H o 0T AZERNCIELLLES LD
ThHhzr (HOZES>TIHFELWRDAT) BIRL L CiTbh i b FELEZ DD EBbh s,

203 Hifg-1E (82) ERBWD I L, PEE I L 2 HHOETHFA & v I RIIF, P & b BER , HEAAE
WIS Ul el CUIMRIS OB R 2 B & 7 2 iR E) 2HRA T 2BOMGIEAE2E L (BRI E 233 THD
L. Wiz, EEICB W T, 20T EW, 77— 7 IVEEFIC X 2RO ISP b — E ADMIKREDEE L2 15 LTX
Joo LERT 2 ENHRETHBRICEbNS,

204 A v b7 —7 FOWEODEEC X 2 EFEFIHE LV REG FRET H RSB M 21X 20055 2 B KR U2009
ES5HORE T A VY =32y VRSN D242y V=7 LICEBEEINS N7 7 4 N—KR U xDSL Ol 5 %
WET BN —F =BT, P2P 7 7Y 7 —y a e BBCHIAT 2038 [~E—-2—¥—| OfAT 25RO
BAAMEE. W 2GB/HTH Y . EAI10% O 2 —F =23 WL ED, 77 v a— FA080% R U7 v 7 a— Nl
DIS%EHE L, BT, BN 1 %D —F =25, ko, 7Y o —ND30% k7 v 7 a— REl0D40% % iH
B3, E0IOHAERBRVRESh Vw3, BREHA > —2 vy 4 =¥ 7 7 4 7 [Internet Infrastructure
Review vol. 4 August 2009 18-23E (20094F)

205 BitTorrent D E5IL R 7E TH % Ashwin Navin K ix. Comcast £ & ORI L T WO F v v 7 —
71, 5 10FEBICHBZ 2 HOEGHCD E DOV TEBRS N TWE A, X7 4 7 OlME 2 aHICHEGI s i 5, .
L7z £ U Sz, Andy Patrizio, Comcast, BitTorrent Pass The Digital Peace Pipe, Agreement is about
throttling of BitTorrent transfers as Comcast pumps up the speed, internetnews.com, at <http://www.
internetnews.com/webcontent/article.php/3737131/Comcast + Bit Torrent + Pass+ The +Digital + Peace + Pipe.
htm> (Mar. 27, 2008) (visited Aug. 30, 2008). 2D Z kix. *v NV =27 7 7V 7y —v 3 v L DEBIHE ZIE
AT 2EAMHEHNC L > TREFF T 2O TR R, LA, BEFEEHICA Y V7 —7 L CEAINIEHRT 5 2
2L 5T, BEEOY—EAH» 5 OFRS BHER T 2FHRDS, Comcast fHICFEL I L E2RBLESZ bDOTH 5,

206 See e.g. supra note 155. van Schewick #if# & 138 7% - T, EARMICIZIREREFGE TH % Martin BEE O
W, TEIBRIC X A HBEE QMR OILKRY, THEE I X 2 KBFNIT AT 2IENEIRE2E T2 & FE X 558E b
BT 2 G, i3, 2y bV —27 ORI 252 &, EHBURIC X 2 2L EONAIC BB ERNTH
3), LinL., EHIZ, BHRARICOBE CHFT2 2L cid, HETHINETHS LEbNRS, £KDTEE DM
D7B—=FNYF e P —Fy b7 7XA P —ERANGTEEVFLE L. HEEOFIRERE S 2RO
b ETIE. RO BEL R HII & LT, Bix 2EHRIRS. H21T7AGIZIE. [V o274 v 7 BEEDRE
Bl %2 & b7 5 —ERDRME) OFMEKIZ, UFITAOWEZHVWIHERE2 6T LB, DLAHTH IR
Bbhd,

207 fEk. EIFEGIZBSES 5 WiE N aEF ¥ ) 7N T 2 BARNOBEDFLEW £ > ¢, FTC %, @3
BEICBY 2 EHMEOTHICHEBN TE Aol L L, 7H=FNY R e A= b 77 ERAHF—ER
M, MEININEHRY —EATH S £, FCC RUVEREFHHFNC & o T, SR HIBr S iz 2 Lid. FTC OER
B, YFEY —C AR VE S L OFRANORMEREE LTz, 2O Z Lid. FTC & FCC & O D F% o [RE % b
SEHF 5, Ll TROXETHRE L e —EORBBEEHICN T 2 FETHRI NIRRT, EBRIZE. EED
BRI 38 1 2 BT HTER K O L Ei e BUHIMERR %2 78 3 2 B OB 4/ THh 5 FCC 2%, FEANHERR ZATHEL T <
ZENEZLLHOLEbN S,

208 Bz, 2y bV =70y E O HRFOKNwmETH S, 47 ¥ EEOD Tilburg University D J.
Gregory Sidak #iZix. 1 > ¥ —2 v b7 7 w AOHFFED, 2 v bV — 27 NEOEAMEFT O & 72 0 | &,
Ta— PN ROERE, 70— PN FOMEHEER 70— NNy FOREEEL | LFIRT %, J. Gregory
Sidak, A Consumer-Welfare to Network Neutrality Regulation of the Internet, 2 J. of Competition L. & Econ.
349, 393-410 (2006).



RO 7 AV A ERENCH T 2 HEHRY —EAHH 20 < IOV T 111

209 UL, AECTHELELLEREZ, [V 74 v 7 /EBEROEIE] RO [N 74 v 7 /BEROEECHELR
BRHO FRcdEry b7 =27 R0 IT FEF T 5) BMWESR] oW, BN El o R 2R84 2 b
DThBHRICEDbNS,

210 Obama K#fitH (R &, MARWCBT 27 2V 2 OBFHFIOELICEN 2 2 L2 BAE LT, HRA—/ =1
v x4 DEFOLENM %L, Barack Hussein Obama, Jr., Remarks of President-elect Barack Obama Radio
Address on the Economy (Dec. 6, 2008), available at <http://change.gov/newsroom/entry/the_key_parts_
of _the_jobs_plan) (visited Jan. 10, 2009).

211 FCC, In the Matter of A National Broadband Plan for Our Future, GN Docket No0.09-51, Notice of Inquiry,
24 FCC Rcd 4342, FCC 09-31 (rel. Apr. 8, 2009), available at <http://hraunfoss.fcc.gov/edocs_public/
attachmatch/FCC-09-31A1.pdf> (visited Apr. 15, 2009). Z ZIZBWT, (1) @ THOT7 AV HZAKHT 370 —F
NYR T 7 XA EHRT 27200, OBFEHRI+5220T, (2) 7U—FNYF AT 7F % —
KUY —E 2D, SR R IR K OF 2 5 27 0 OkIE., (3) BT 2R 7 a s 7 ADEREEZ &L, 7
°— FNY FOEROWREOFM, Wi (4) iz L, HEZOEM. RSN, A#{0ZLERUHEOL S
PREE, MBSO RE, BENEORE. A VX—0EMKUREE, HE. FHEIH. REEroE., 3R
DIEH). BROBIH . ROEFHER. N2 OMmOeki2 B, 2@ ESE2HNT, 70— PN F2EHAT 5
. EECHEICTT 2 ERMNEKR S iz,

212 200648 H 9 H. Google, Inc. ® CEO T# % Eric E. Schmidt {125, ¥+ VY 7+ —=7" San Jose T THifi
Ehi: TRy VEIkEE | (=Search Engine Strategies Conference’) THRHNCHKS LIz 3nd%E 2, #
LT, T—F -V —ERARVIT—F T 7F v =0, —N—FLEIZHIRETHZEVWIFHE» SBAEL ., 22—V —id.
ZhoxExy V=27 ZEGEL TRIAL. 2T 29 —E A0 2 X S FBREEER T 258 LTHEHA ST
WaERIZE b S, Google, Inc., Conversation with Eric Schmidt hosted by Danny Sullivan, Search Engine
Strategies Conference (Aug. 9, 2006), available at <http://www.google.com/press/podium/ses2006.html>

(visited Mar. 15, 2008).

213 WFRHEHICE L CRIEMEORFENL H D L LT, Jonathan Zittrain, The Future of the Internet - And how to

stop it (2008) EMNTFET %,





